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INTRODUCTION

The National Association of REALTORS® (“NAR”™) respectfully moves: the Court for an

order compellmg PIUS Limited, LLC, to produce documents in response to a valid Rul_e 45

subpoena. PIUS recently arranged ﬁnancing for_REX — Real Estate Exchange, Inc., which then . '

vwent out of business: almost immediately theleaftel In ‘the underlying suit, REX claims it was.
harmed by a purported consplracy between NAR and lelow a large online real estate portal :
But there is no such a consplracy and REX failed because its product and services were poor and
its marketlng deceptlve Thus, since PIUS rev1ewed REX immediately before 1t failed, 1t likely
has 1nformatlon about: (1) the quality of REX’s technology,: services, and 'marke_tmg; and (2) the
health of REX’s business.
PIUS does not drspute the existence or relevance of the materlals sought by NAR’s

subpoena and it has not substantlated a claim of burden. But PIUS has refused to produce a
single document in response_to NAR’s 45 subpoena. NAR therefore respectfully asks the Court.

to order PIUS to produce the documents NAR has requested in its subpoena.

- BACKGROUND ‘

REX sued NAR and-Zillow in March 2021 in United States District Court for the ,
Western'District of Washington. In its operative compiaint REX al'leges,' among other things,
that NAR and lelow violated the antltrust Iaws by consplrlng to “boycott” REX and “segregate,
conceal and demote” REX’s hstmgs on Zillow’s web51te Amended Complalnt 1]60 REX -
Real Estate Exchange Inc v. Zillow, Inc., Case No. 2 21 ~cv- 00312 TSZ Dkt. 99 (WD Wa.
Sept. 30, 2021) (“WDWA Complaint™). AccOrdlng to REX, “Zillow’s redesign [of 1ts'web,sltes]
now degrades nonaMLS listings by Vplacing them in the ‘other’ listing catego_ly under NAR/MLS
rules.” Id. §70. REX ciaims the alleged boycott was intended to suppress “REX’s innovative

model,” which purportedly “uses technology to enharce efficiency and drastically reduce
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brokerage commissions, while deleering a fuﬂ suite of personalized services to clientst..”v fd. qe.
REX further al_leges; rhat its “b'us‘iness has been injured by” ‘t.he alleged boycott and that 1t “has
lost cusfomers’[] and contlnues to suffer 1njury to its reputatlon » Id §§117, 141

PIUS offers a proprretary insurance product [that] provides a credit enhancement for
growing companles to secure better financing options.” Ex. F (https://plusre.com/). In March
- 2022, PIUS announced that it had seeured‘$_10 mil_lion'. in funding for-REX. See Ex. G -
(}rttps://piusre.com/bIog-post/pius—announces-10-mill‘ion-secured-for-rex-homes/). PIUS issued
a press. release stating that the funding secured for REX was a “private placement.
bond . . ._undelwri'.r_ten' by PIUS and based on its e\'/a.luation‘ of REX Homes’ intellectual
propel“ty.” Ex.'G. Around ‘the sarrie time, PIUS’S CEO made co_rnrnents to the media to address
reports that REX’s operations “no longer appear[] to include brokerage” and “that REX, after
letting go staffers-in other departrnents[,] ... had let all of its agenfs go through a companywide
internal_messag_i_ng system.” Ex. H -(https://wwwainman.corrr/2022/05/ 19/insurance-agency-says-
rex-is-still-operating-praises-tech/). | | |

On May 25, 2022, NAR served its subpoena to PIUSA. See Ex. B. The subpoena attached
nine document requests seeking internal documents related to PIUS’s evaluation of REX and the
fundrng that PIUS secured for REX Ex. A." In the cover letter enclos1ng the subpoena NAR |
stated that it would “workf] w1th [PIUS] to minimize any burden in responding to thls
subpoena.” Id.

On June 3, 2022 PIUS asked for a two-week extension of the-deadline to respond to the
subpoena, whlch NAR granted. See Ex. E. On June 30 PIUS served its 1esp0nse ob_]ectmg to

all of the requests and. 1efus1ng to produce a single document. See Ex. C.
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After a meet and-confer on July 5, 2-0.22,_ NAR conﬁrmed in wljiflng that it was “not
A asking_PlUS to produce emails. sent to or received from ofﬁcers or einployee's of REX.” Id.
NAR then gave PlUS another week to review documents- and reconsider its-position On luly 12,
NAR agam conferred w1th REX At the conclusion of that meet and confer, PIUS still would not
agree to produce a smgle document, stating instead that it was standmg on its ob]ectlons to the
subpoena. Seeid. |
- ARGUMENT

. “Subpoenas issued to nonparties are gouemed vby F‘ed. R. Civ. P. 457 Revak.v. Miller,
No'»7'18—-2'06' 2020':WL 1164920, at *7 (E.DN.C. Mar. 9, ‘:2026) “As provided in Rule 45, a
: nonparty may be compelled to p1oduce a document and tanglble things or to permlt an
1nspectlon ” F ed R Civ. P 34(c) And “Rule 45: adopts the standard codlﬁed in Rule 26, which
allows for the d1scoyery of ‘any nonprivileged matter that is relevant to any party’s claim or
defense’ when the discovery request ‘appears reasonably calculated to lead to the discovery of -
admiscible evidence.”” ' Boykin Anchor Co. v. Wong, l\Io. 5:10-591, 2012 WL 27328, at *2
(E.D.N;é. Jan, 4, 2012) (quoting Fed. R. Civ. P.26(b)(1)). | |

According to its public statements, PIUS evaluated REX’s intellectual property when

underwntlng REX’s ﬁnancmg right befo1e REX falled Its press release about the REX fundmg
says as much: “The private placenlent bond was underwrltten by PIUS and based on its
evaluation of REX Homesl intellectual property (lP).” Ex G. When the value of a technology is
felevant to issues that xnust be decided, numerous courts have enforced subpoenas and com_pelled
production of such thil'd—party evaluations of intellectual pfoperty. See, e. g, Intel Corp. v. Prot.
Capital LLC, 2013 WL 12313348, ja’c *3 (S.D. Cal. Oct. 2, 2013) (granting motwion to compel :
nonparty-lnvestor’s compliance with subpoena seeking documents regarding investor’s decision '

to invest in the patents at issue, its analysis of the investment, and its ongoing role in the pending
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patent 1itigation, finding that “the in\‘/estment’and litigation information sought - 1s relevant
- because it relates tothe valuation of the patents” which “1‘e1ate to the damages [plaintiff] seeks in
the underlymg patent case™); In re Google Litig., 2011 WL 6113000 (N D. Cal. Dec. 7, 2011).
(allowing 11m1ted third party discovery ‘as to a Venture capital firm that 1nvested in a party in
patent litigation); T ransPerfect Global, Inc. v. MotionPoint Corp., 2013 _WL 2552920 (N.D. Cal.
June 10, 2013) (ﬁnding that defendant could “present eVidence relating to [plaintiff’s] purchase
of the patents—such as the ».pri:ce ‘[plaintiff] patd;:—for ot_her purpOses, including proof of
damages™). |
Moreover PIUS’S analysis and evaluation of REX is releuant to REX’s (not yet
specified) damages clalm espe01a11y to the extent those claims depend on any valuatlon of REX
as a going concern. See Nallapati v. Justh Hola’zngs LLC, No. 5:20-47, 2022 WL 274405, at *1-
2 (ED.N.C. Jan. 28,,2022) (denymg protectlve order against subpoena “seeking documents
conc:erni:ng a loan agreement between Uhity and justh in which Justh granted a security interest:
in the trademarks at issue in this case” because “the-subpoenaed information is relevant to the
valuation of the alleged damages”); Pac. All. Corp. v.: McCoy Wiggz'ns, PLLC, No. 5:18-298,
2019 WL 722572 at *2 (EDNC Feb. 20, 2019) (denyrng motlon to quash subpoena for
documents related to a thlrd—party valuatron of a busmess at issue because “the information
. sought appears relevant to [the] valuation and, in turn, [plajntiff]’s damages”)' Symantec Corp. v,
Zscalel Inc No 17- 4426 2019 WL 2288278 at *2 (N.D. Cal May 29, 2019) (compelhng
productlon of documents related to valuation of products and company because the 1nformat10n v
‘1s relevant to damages) N _
_ PIUS objects to NAR’s requests as overbroad. See 4Ex. C at Objs. to Request NOS.b.l, 2,3,

4,5,6,7, 8,9. But “[m]ere overbreadth, of course, usually. warrants modifying a subpoena to
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narrow its scqﬁé, not qu"as':hing it.”” Virginia Dep 't of Corr. v. 'Jordéﬁ, 921 F3d 180, 190 n.4 (4th
Cu 20_1_9).. In this cése, NAR offel'ed to .work with PIUS to :r.ninimizé' thé burden of 1'Qsponding .
to the éu_bpoena, a.nd in fact cqnferred. with PIUS multiple times in,van efforf to reach .a1'15
égreement about _the. scope of production. See Ex. A; Ex. D. »But.PIUS, has not agreed to

-prodﬁce a single doc_umént. See Ex. D.

P:IUS’S overbreadth objections also are improper because théy do not specify how the.
requests are purportedly overbroad beyond saying that each .request is overbroad becéuse it seeks
“all dbcuments” or “all comnluniqafions” regafdihg various discrete Subjects. See Ex. C :at Objs.
to Rquf;st Nos. 1,2, 3,4,5,6,7, 8,9. “Merely sféting that an intngogatory is ‘overbroad’ does
‘not suffice to state a proper objectioﬁ.”’ Lynn v. Monarch Recovery Mgmt., Inc., 285 .F.R.D. |
350, '360. (D. Md. 2012) (quoting Cappetta v..GC Servs. Ltd. P’ship; 2008 WL 5377934, at *3
(E.D. Va. Dec. 24, 2008)). “Insteéd, the ‘objécting party must specify which part of a request is
bverbroad, and why.”” Id. (quoting Cappetta, 2008 WL 5377934, at *3).__PIUS’s boilerplate
objections do not give NAR any. real sense of what PIUS finds objectionable, and they can be
overruled on that basis alone..

" CONCLUSION

For the foregoing reasons, NAR respectfully requests that the Coutt issue an Qrder

enforcing the subpoena and compelling PIUS to respond.
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DATED: August 19,2022 ~ Respectfully submitted,

'/s/.Joseph D.Hammond =

Joseph D. Hammond
'N.C. State Bar No. 45657

ELLIS & WINTERS LLP

P.O. Box 2752 a

Greensboro, North Carolina 27402
Telephone: (336) 217-4193 .

Facsimile: (336)217-4198
Joe.Hammond@elliswinters.com .

Attorney for Movant National Assoczatzon of
REALTORS® :

-Michael D. Bonanno
Peter Benson
QUINN EMANUEL URQUHART &
SULLIVAN, LLP
13001 Stleet Suite 900
Washington, D.C. 20005
Telephone: (202) 538-8000
Fax: (202) 538-8100
mlkebonanno@qumnemanuel,com
 peterbenson@quinnemanuel.com -

Speézal Apperance Attorneys for Movant National

Association of REALTORS® (notices of special
: appearance forthcoming)
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CERTIFICATE OF SERVICE

1 hereby cemfy that on August 19, 2022 I caused a true and conect copy: of the foregomg
to be served by Unlted'States mall and electrome mail on the followmg»_ party and counsel of
_ 'recor_d: :

PIUS Limited, LLC .

c/o Registered Agent

" 160 Mine Lake Ct., Ste. 200
Raleigh, NC 27615

:‘MORGAN LEWIS & BOCKIUS LLP

Tyler S. Weaver

Charles L. Solomont .

" Wayne E. George

One Federal Street

Boston, Massachusetts 02110-1726

. (617) 341-7700 '
tyler.weaver@morganlewis.com
carl. solomont@morganlewis.com
‘wayne.george@morganlewis.com

" Attorneys for Respondent PI US Limited, LLC

‘MCCARTY LAW PLLC ORRICK, HERRINGTON & SUTCLIFFE LLP
Darren L. McCarty : Aravind Swaminathan
Cristina Moreno - , " Nicole Tadano
1410B W 51st Street o 701 Fifth Avenue, Suite 5600

~ Austin, TX 78756 o ~ Seattle, WA 98104-7097
darren@mccartylawpllc.com aswaminathan(@orrick.com
cristina@mccartylawpllc.com ntadano@orrick.com

BOIES SCHILLER FLEXNER LLP - John “Jay” Jurata, Jr.

. ' 1152 15th Street, N.W.
David Boies Washington, DC 20005
333 Main Street , . jjurata@orrick.com
Armonk, NY 10504 ~ _ :
dboies@bsfllp.com | _ Russell P. Cohen
' . . 405 Howard Street

Ursula Ungaro ' . San Francisco, CA 94105
Carl Goldfarb EE : - rcohen@orrick.com
Stephen N Zack '

Augusto Cividini Naomi J. Scotten
7
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100.SE 2nd St., Ste. 28800 o 51 West 52nd Street

Miami, FL' 33131 : . New York, NY 10019
uungaro@bsfllp.com nscotten@orrick.com
~ cgoldfarb@bsfllp.com _ a ' '
- szack@bsfllp.com Laura B. Najemy
acividini@bsfllp.coin 222:Berkeley Street. Suite 2000
: : .Boston, MA 02116
CARNEY BADLEY SPELLMAN, P.S Inajemy(@orrick.com
Mark Rosencrantz - : Attorneys for Defendants, Zillow, Inc., Zillow
Teva F. Sempel- : Group, Inc.; Zillow Homes, Inc., Zzllow Listing
701 Fifth Ave Suite 3600 ‘ Services, Inc and Trulia, LLC

Seattle WA 98104-7010
rose(@caimeylaw.com
sempel(@carneylaw.com

Attorneys for Plaz_'_nﬁ]j’ REX — Real Estate

Exchange Inc. , /V'/9
l@ hD Hammond B .

DATED: August 19, 2022,

Joseph D. Hammond

N.C, State Bar No. 45657

ELLIS & WINTERS LLP

P.O. Box 2752

Greensboro, North Carolina 27402
Telephone (336) 217-4193

Facsimile: (336) 217-4198 -
Joe.Hammond@elliswinters.com

Attorney for Movant Natzonal Association of
REALT ORS®
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llIlIIIII emanuel trial lawyers | washington, e

1300 | Street NW, Suite goo, Washmgton, District of Columbia zooos 3314 | TEL (202) 538~ -8000 FAX (202) 538 -8100

WRITER'S DIRECT DIAL No.
(202) 538-8215

. 'WRITER'S EMAIL ADDRESS
peterbenson@quinnemanuel.com

May 24, 2022

VIA HAND DELIVERY

PIUS Limited, LLC
Joe A. Agiato
President and CEO

c/o National Re g1stered Agents, Inc.
160 Mine Lake Ct., Ste. 200
Raleigh, NC 27615 '

Re: REX— Real Estate Exchange Inc. v. Zillow Inc., etal., Case No. 2:21-cv-00312-TSZ
(W.D. Wash.)

Dear Mr. Agiato:

Please find enclosed and served upon PIUS. Limited, LLC, a document subpdena in the
above-referenced matter. We have attached to the subpoena the Protective Order and an Order
regarding the discovery of electronically stored information from the case.

We. look forward to working with you to minimize any>burdenA in responding to. this
subpoena. We are, for example, happy to set up an FTP link or other method of facilitating

electronic transfer of responsive documents or data. Please feel free to contact me at (202) 538-
8215 or peterbenson@quinnemanuel.com to discusshow we can help facilitate your response.

Best regards,
/s/ Peter Benson

Peter Benson

quinn emanuel urguhart & sullivan, lip
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AO 88B (Rev. 02/14) Subpoena to Produce Documents, [nformation, or Objects or to Permit Inspection of Premises in a Civil Action

UNITED STATES DISTRICT COURT

for the
Western District of Washington

REX - REAL ESTATE EXCHANGE, INC.,

Plaintiff
V.
. ZILLOW INC,, et al.,

Civil Action No. 2:21-cv-00312-TSZ

N N N s s N

Defendant

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

To: PIUS Limited, LLC,
c/o National Registered Agents, Inc., 160 Mine Lake Ct, Ste 200, Raleigh, North Carolina 27615

(Name of person to whom this subpoena is directed)

d Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following
documents, electronically stored information, or objects, and to permit inspection, copying, testing, or sampling of the
material: See Attachment A.

Place: consilio Date and Time:

1 Copley Pkwy, Ste 650 ;
Morrisville, North Carolina 27560 06/16/2022 2:00 pm

O Inspection of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it.

Place: . Date and Time:

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date:  05/24/2022

CLERK OF COURT
OR
/s/ Michael D. Bonanno
Signature of Clerk or Deputy Clerk Attorney’s signature
The name, address, e-mail address, and telephone number of the attorney representing (name of party) Defendant
National Association of REALTORS® , who issues or requests this subpoena, are:

Michael Bonanno, 1300 I St. NW, Ste 900, Washington, DC 20005; mikebonanno@quinnemanuel.com; (202) 538-8000

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things or the
inspection of premises before trial, a notice and a copy of the subpoena must be served on each party in this case before
it is served on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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AO 88B (Rev. 02/14) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action (Page 2)

Civil Action No. 2:21-cv-00312-TSZ

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)

on (date)

O I served the subpoena by delivering a copy to the named person as follows:

on (date) - or

[ Ireturned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are $ for travel and $ for services, for a total of § 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:
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AO 88B (Rev. 02/14) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action(Page 3)

Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
(i) is a party or a party’s officer; or
(if) is commanded to attend a trial and would not incur substantial
expense.

(2) For Other Discovery. A subpoena may command:

(A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and

(B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(if) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court for the district where

compliance is required must quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(if) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a
subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires: ’

(i) disclosing a trade secret or other confidential research,
development, or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

() shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably compensated.

(¢) Duties in Responding to a Subpoena,

(1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and

(i) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as

‘trial-preparation material, the person making the claim may notify any party

that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.

The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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ATTACHMENT A

DEFINITIONS

The following definitions shall apply throughout this subpoena:

1. “You,” “Your,” shall each mean and refer to PIUS Limited, LLC, including,
without limitation, all of its locations, predecessors, predecessors-in-interest, subsidiaries, parents,
affiliates, past or present directors, officers, agents, representatives, employees, consultants,
attorneys, entities acting in joint venture, franchisees, licensees, owners, shareholders, and
partnership relationships.

2. “NAR” means the National Association of REALTORS®.

3. “REX,” or “Plaintiff” means REX - Real Estate Exchange, Inc. and its employees,
agents, or other persons acting on its behalf.

4. “Complaint” means the First Amended Complaint filed in this action, REX-Real
Estate Exchange, Inc. v. Zillow Inc., et al., Case No. 2:21-cv-00312-TSZ (W.D. Wash), attached
as Exhibit 1.

5. “Communication” or “communications” means any oral, written, or other contact
between two or more persons or entities by which any information is transmitted or conveyed,
including letters, memoranda, emails, and text messages.

6. “Document” or “documents” are synonymous in meaning and equal in scope to the
usage of the terms as defined by Federal Rule of Civil Procedure 34 and shall include all
“writings” and “recordings,” including, without limitation, all writings, drawings, graphs, charts,
photographs, recordings, phone records, videos, computer files, electronic mail or information,
agreerﬁents, facsimiles, telexes, notes and other data compilations from which information canbe
obtained, translated, if necessary, through detection devices into reasonably usable form.

INSTRUCTIONS
L. In complying with these Requests, You are to produce all responsive Documents

within Y our possession, custody, or control.

QUINN EMANUEL URQUHART & SULLIVAN, LLP
ATTACHMENTA : 1109 First Avenue, Suite 210
TO SUBPOENA 1 Seattle, WA 98101

(206) 905-7000

)
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2. If You claim privilege as grounds for not fully answering a Request, You should
provide a privilege log in accordance with Rule 26 of the Federal Rules of Civil Procedure.

3. If any portion of a Document or Communication is responsive to any Request, the
entire Document or Communication should be produced.

REQUESTS FOR PRODUCTION

1. All documents concerning any due diligence or underwriting You performed
concerning REX or its business before You secured funding for REX, as referenced on Your
website at https://piusre.com/blog-post/pius-announces-10-million-secured-for-rex-homes/.

2. All documents referencing REX that You provided to investors or potential

investors concerning REX.

3. All documents referencing the performance of REX’s business or future business
prospects.
4. All documents concerning Your “evaluation of REX Homes’ intellectual property

(IP),” as referenced at https://piusre.com/blog-post/pius-announces-10-million-secured-for-rex-

homes/.

5. All communications referencing REX sent between Your members, managers, or
employees.

6. All documents referencing breach of loan covenants or other financing terms by
REX.

7. All documents referencing REX’s decision to cease operations.

8. All documents referencing the allegations in the Complaint.

9. All documents referencing any submissions made by REX to any government

agency concerning NAR or Zillow.

UINN EMANUEL URQUHART & SULLIVAN, LLP
ATTACHMENT A Q 1109 First Svcnue, Suite 210
TO SUBPOENA 2 Seattle, WA 98101

206) 905-7000

(
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UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF WASHINGTON

; 'REX - Real Estate Exchcnge, Ine.

Plaintift " S o
_ . - Civil Action No.: 2:21-¢v-00312-TSZ

» ‘ vs. -

Zillow Inc., et _nl.‘

Defendant(s)

AEFIDAVIT OF SERVICE

: I Manlyn Mlchelle Harts, a anate Process Server, being duly swom, depose and say

That 1 have been duly authonzed to make service of the Letter dated May 24 2022 and Subpoena Duces Tecum with: Attachments
. inthe above entitled case.

That I .am over the age of elghteen years and not a party to of otherwi's:e interesied in this action. -

That on 05/25/2022 at 2:12 PM I served PIUS Lumted LLC c/o Natlonal Reglstered Agents, Inc., Reglstered Agent at 160 Mifie

_ Lake Court, Suite 200, Ralexgh North Carolina 27615 with the Letter dated May 24, 2022 and Subpoena Duces Tecum with -
Attachments by serving Leeza Puckett, Agent authorized to accept service on behalf of Natlonal Reglstered Agents, Inc... -
Leeza Puckett\ is descrlbed_ hereln as:. - V
Gender: Female Race/Skin: White Age:21 Weight: 275  Height: 5'S"  Hair: EBl'onde Glasses: No

I-declare unde’r’ipenalty o_f.pérjury that this information is true and correct.

bs\f.m\ ga

Exec edOn

Chent Ref Number,09275-00005
Job # 1603329

" Capitol Process Services, Inc. | 1827 18th Street, NW, Washington, DC 20009 | (202) 667-0050
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i AO 88B (Rev 02/14) Subpoena to Produce Documents lnfonnatnon, or ObJects or'to. Permlt lnspectton of Premxses m a Crvrl Achon

UNITED STATES DISTRICT COURT

- forthe. . :
‘Western Drstnct of Washmgton

REX REAL ESTATE EXCHANGE INC
PIaint{ﬁ' :
V..

B Civil Adtion No. 2:21-cv-00312-T5Z
" ZILLOWINC., et al., b

~ -

) Defendant

SUBPOENA TO PRODUCE DOCUMENTS INFORMATION OR OBJECTS .
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

To: . L Lo - PIUS Limited, LLC, L i o
L c/o Natlonal Reglstered Agents, Inc., 160 Mine Lake Ct, Ste 200, Ralelgh North Carolma 27615

(Name of person to whom this subpoena is drrectetﬂ

d Production: YOU ARE COMMANDED to produce at:the time, date, and place set forth below the following _
documents, electronically stored mformatton, or objects; and to permit mspectton, copying, testlng, or samphng of the o
: :matenal See Attachment A. L » . .

‘| Place: ConSIllo — - 'v _ Date and Time:
1 Copley Pkwy, Ste 650 . : - '

Morisville, North Carolina 27560 06/ 16/ 2022 2 00 pm

‘ D Inispection of Premises: YOU ARE COMMANDED to permlt entry onto the de51gnated premlses land, or .
_ ‘_'other property possessed or controlled by you at the time,’ ‘date, and location set forth below; so that the’ requestmg party
may 1nspect measure, survey, photograph test, or sample the property or any de51gnated object or operatlon on 1t

) Pl_ace. B il — B ' _ " [ Date and Time:

_ The followmg prov151ons of Fed R C1v P 45 are attached Rule 45(c), relatmg to the place of comphance
E _:Rule 45(d), relating to your protectton as a person subject to-a subpoena; and Rule 45(e) and (&), r elatmg to your duty to
respond to this subpoena and the potential consequences of not doing so. ,

Date: _ 05/24/2002 -~

'CLERK OF COURT
» _ /s/ Michael D. Bonanno
Signature of Clerk or Deputy:CIerk"'_; . ) Attorney's signatire *
~The name, address, e-mail address, and,telephone number of the attomey representing'(hdrr';e of party) ___ Defendant
.National Association of REALTORS® L . 5 , Who i 1ssues or requests this subpoena, are:

. ‘Michael Bonanno 1300 | St. NW Ste 900 Washmgton DC 20005; mlkebonanno@qumnemanuel com; (202) 538-8000

Notlce to the person who issues or- requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible thmgs or the..
‘inspection of premises before trial, a notice and a copy of the subpoena must be served on each party in this case before
. it is served on the person to whom it is directed. Fed. R.-Civ. P. 45(a)(4) ;

Case 5:22-mc-00017-RN Document 2-2 Filed 08/19/22 Page 3 of 3
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

REX — REAL ESTATE EXCHANGE, INC.,, | Case No.: 2:21-cv-00312-TSZ
Plaintiff,
v

ZILLOW, INC,, et al.

Defendants.

PIUS LIMITED, LLC’S OBJECTIONS TO NATIONAL ASSOCIATION OF
REALTORS® SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR
OBJECTS OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

Now comes non-party, PIUS Limited, LLC (“PIUS”), who hereby objects to Defendant,
the National Association of Realtors® (“NAR”) Subpoena to Produce Documents, Information,

or Objects or to Permit Inspection of Premises in a Civil Action (the “Subpoena”) as follows:

GENERAL OBJECTIONS

1. PIUS objects generally to NAR’s Subpoena to the extent it seeks to impose
burdens or obligations on PIUS beyond those required or permitted by the applicable provisions
of Federal Rules of Civil Procedure 26 and 45, any Order of the Court, any agreement of the

" parties, and/or any applicable law. PIUS responds to NAR’s Subpoena in accordance with the
applicable rules. ,

2. PIUS objects generally to NAR’s Subpoena to the extent it seeks the disclosure of
.documents or information that are subject to one or more privileges or protections from
disclosure, including, but not limited. to: the attorney-client privilege, the self-investigation
privilege, the attorney work product doctrine, or any other privilege or protection available under

applicable law.
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3. PIUS objects generally to NAR’s Subpoena to the extent that it seeks the
disclosure of documents or information that are not relevant and not material and necessary to
the prosecution or defense of any claim in this matter, and/or not reasonably likely to lead to the
discovery of admissible evidence.

4. PIUS objects generally to NAR’s subpoena to the extent that it is overbroad,
unduly burdensome, and/or imposes upon PIUS a burden that is disproportionate to the needs of
the case.

5. PIUS objects generally to NAR’s Subpoena to the extent that it is vague,
ambiguous, unclear, and/or imprecise.

6. PIUS objects generally to NAR’s Subpoena to the extent it seeks the disclosure
of documents that contain information that is confidential, proprietary, or competitively sensitive
to PIUS and/or information that is subject to a confidentiality restriction imposed by any
agreement with Rex or any other party.

7. PIUS objects generally to NAR’s Subpoena to the extent it seeks to impose upon
PIUS any obligation to provide responses with respect to documents or information that are not
in PIUS’s possession, custody, and/or control.

8. PIUS objects generally to NAR’s Subpoena to the extent it seeks documents or
information that are already in the possession, custody, and/or control of, or that-are equally
available to, NAR, or from a party to the litigation, as to PIUS.

5. PIUS: objects generally to NAR’s Subpoéna to the extent it is served for an
improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of
litigation. .

10. ~ PIUS objects generally to NAR’s Subpoena to the extent thaf it is duplicative,

cumulative, and/or redundant.
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11.  PIUS objects generally to NAR’s Subpoena as overbroad, unduly burdensome,
and disproportionate to the needs of the case to the extent that it seeks documents and/or
electronically stored information from sources that are not reasonably accessible.

12.  PIUS objects to NAR’s Subpoena to the extent it assumes the truth of any factual
or legal assertion stated or implied therein. No Response shall be construed as an admission of

any factual or legal assertion contained in the Subpoena.

REQUESTS FOR PRODUCTION
REQUEST NO. 1

All documents concerning any due diligence or underwriting You performed concerning
REX or its business before You secured funding for REX, as referenced on Your website at
https://piusre.com/blog-post/pius-anounces-10-million-secured-for-rex-homes/.

OBJECTION TO REQUEST NO. 1

PIUS objects to the request on the grounds that it is overbroad on its face to the extent it
seeks “all documents™; seeks information that is neither relevant to any party’s claim or defense
nor reasonably likely to lead to the discovery of admissible evidence nor proportional to the
needs of the case; seeks the disclosure of privileged and/or confidential information; and
imposes an undue burden and expense upon PIUS in violation of Fed.R.Civ.P. 45(d)(1). Among
other things, to thé extent the request seeks information relating to the financial health and/or
bulsine'ss operations of plaintiff, REX — Real Estate Exchange, Inc. (“REX”), such information
can readily and more conveniently be obtained directly from REX. PIUSs’ due diligénce and
underwriting, including without limitation its assessment of REX’s financial health and REX’s
business prospects are not at issue in the litigation and contain privileged, confidential and/or
proprietary ir_lformation. Further, the cost to PIUS of collecting documents and communications
potentially responsive to NAR’s overbroad Subpoena (including this request), exclusiv¢ of the
costs PIUS will incur to review documents for responsiveness and/or privilege, is excessive and

inappropriate to impose on a non-party, particularly absent a showing that it is relevant, the
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burden on PIUS is proportional to the needs of the case and the value of the information to NAR,
and it is not otherwise available to NAR through party discovery and/or NAR’s own due

diligence.

REQUEST NO. 2

All documents referencing REX that You provided to investors or potential investors
concerning REX.

OBJECTION TO REQUEST NO. 2

PIUS objects to the request on the grounds that it is overbroad on its face to the extent it
seeks “all documents”; seeks information that is neither relevant to any party’s claim or defense
nor reasonably likely to lead to the discovery of admissible evidence nor proportional to the
needs of the case; seeks the disclosure of privileged and/or confidential information; and
imposes an undue burden and expense upon PIUS in violation of Fed.R.Civ.P. 45(d)(1). Among
other things, to the extent the request seeks information relating to the financial health and/or
business operations of plaintiff, REX — Real Estate Exchange, Inc. (“REX"), such information
can readily and more conveniently be obtained directly from REX. PIUSs’ due diligence and
underwriting, including without limitation its assessment of REX’s financial health and REX’s
business prospects are not at issue in the litigation and contain privileged, confidential and/or
proprietary information. Further, the cost to PIUS of collecting documents and communications
potentially responsive to NAR’s overbroad Subpoena (including this request), exclusive of the
costs PIUS will incur to review documents for responsiveness and/or privilege, is excessive and
inappropriate to impose on a non-party, particularly absent a showing that it is relevant, the
burden on PIUS is proportioﬁal to the needs of the case and the value of the information to NAR,
and it is not otherwise available to NAR through party discovery and/or NAR’s own due

diligence.
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REQUEST NO. 3

All documents referencing the performance of REX’s business or future business
prospects.

OBJECTION TO REQUEST NO. 3

PIUS objects to the request on the grounds that it is overbroad on its face to the extent it
seeks “all documents”; seeks information that is neither relevant to any party’s claim or defense
nor reasonably likely to lead to the diécovery of admissible evidence nor proportional to the
needs of the case; seeks the disclosure of privileged and/or confidential information; and
imposes an undue burden and expense upon PIUS in violation of Fed.R.Civ.P. 45(d)(1). Among
other things, to the extent the request seeks information relating to the financial health and/or
business operations of plaintiff, REX — Real Estate Exchange, Inc. (“REX”), such information
can readily and more conveniently be obtained directly from REX. PIUSs’ due diligence and
underwriting, including without limitation its assessment of REX’s financial health and REX’s
business prospects are not at issue in the litigation and contain privileged, confidential and/or
proprietary information. Further, the cost to PTUS of collecting documents and communications
potentially responsive to NAR’s overbroad Subpoena (including this request), exclusive of the
costs PIUS will incur to review documents for responsiveness and/or privilege, is excessive and
inappropriate to impose on a non-party, particularly absent a showing that it is relevant, the
burden on PIUS is proportional to the needs of the case and the value of the information to NAR,
and it is not otherwise available to NAR through party discovery and/or NAR’s own due

diligence.

REQUEST FOR NO. 4

All documents concerning Your “evaluation of REX Homes’ intellectual property (IP),”

as referenced at https://piusre.com/blog-post/pius-announces-10-million-secured-for-rex-homes/.
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OBJECTION TO REQUEST NO. 4

PIUS objects to the request on the grounds that it is overbroad on its face to the extent it
seeks “all documents”; seeks information that is neither relevant to any party’s claim or defense
nor reasonably likely to lead to the discovery of admissible evidence nor proportional to the
needs of the case; seeks the disclosure of privileged and/or proprietary and/or confidential
information; and imposes an undue burden and expense upon PIUS in violation of Fed.R.Civ.P.
45(d)(1). Among other things, PIUS’s evaluation of REX’s IP is neither relevant to, nor
reasonably likely to lead to the discovery of admissible evidence concerning 'the claims and
defenses in the action, and, if not information that should be obtained from an expert, can readily
and more conveniently be obtained directly from REX. PIUS’s due diligence and underwriting,
including without limitation its assessment of REX’s financial health, Rex’s intellectual
property, and REX’s business prospects are not at issue in the litigation and contain privileged,
confidential and/or proprietary information. Further, the cost to PIUS of collecting documents
and communications potentially responsive to NAR’s overbroad Subpoena (including this
request), exclusive of the costs PIUS will incur to review documents for responsiveness and/or
privilege, is excessive and inaf)propriate to impose on a non-party, particularly absent a showing
that it is relevant, the burden on PIUS is proportional to the needs of the case and the value of the
information to NAR, and it is not otherwise available to NAR through party discovery and/or

NAR’s own due diligence.

REQUEST NO. 5.

All communications referencing REX sent between Your members, managers, or
employees.

OBJECTION TO REQUEST NO. 3.

PIUS objects to the request on the grounds that it is overbroad on its face to the extent it
seeks “all communications”; seeks information that is neither relevant to any party’s claim or

defense nor reasonably likely to lead to the discovery of admissible evidence nor proportional to
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the needs of the case; seeks the disclosure of privileged and/or proprietary and/or confidential
information; and imposes an undue burden and expense upon PIUS in violation of Fed.R.Civ.P.
45(d)(1). Construed literally, the Request would require PIUS, among other things, to collect
and search the emails of every one of its custodians. Further, the cost to PIUS of collecting
documents and communications potentially responsive to NAR’s overbroad Subpoena (including
this request), exclusive of the costs PIUS will incur to review documents for responsiveness
and/or privilege, is excessive and inappropriate to impose on a non-party, particularly absent a
showing that it is relevant, the burden on PIUS is proportional to the needs of the case and the
value of the information to NAR, and it is not otherwise available to NAR through party

discovery and/or NAR’s own due diligence.

REQUEST NO. 6.

All documents referencing breach of loan covenants or other financing terms by REX.

OBJECTION TO REQUEST NO. 6.

PIUS objects to the request on the grounds that it is overbroad on its face to the extent it
seeks “all documents™; seeks information that is neither relevant to any party’s claim or defense
nor reasonably likely to lead to the discovery of admissible evidence nor proportional to the
needs of the case; seeks the disclosure of privileged and/or proprietary and/or confidential
information; and imposes an undue burden and expense upon PIUS in violation of Fed.R.Civ.P.
45(d)(1). Specifically, to the extent the request can be construed to seek information relating to
the financial health and/or business operations of REX, such information can be more
conveniently obtained directly from REX. PIUS’s assessment of REX’s financial health and
REX’s business prospects are not at issue in the litigation and contain privileged, confidential
and/or proprietary information. Further, the cost to PIUS of collecting documents and
communications potentially responsive to NAR’s overbroad Subpoena (including this request),
exclusive of the costs PIUS will incur to review documents for responsiveness and/or privilege,

is excessive and inappropriate to impose on a non-party, particularly absent a showing that it is
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relevant, the burden on PIUS is proportional to the needs of the case and the value of the
information to NAR, and it is not otherwise available to NAR through party discovery and/or

NAR’s own due diligence.

REQUEST NO. 7.

All documents referencing REX’s decision to cease operations.

OBJECTION TO REQUEST NO. 7.

PIUS objects to the request on the grounds that it is overbroad on its face to the extent it
seeks “all documents™; seeks information that is neither relevant to any party’s claim or defense
nor reasonably likely to lead to the discovery of admissible evidence nor proportional to the
needs of the case; seeks the disclosure of privileged and/or proprietary and/or confidential
information; and imposes an undue burden and expense upon PIUS in violation of Fed.R.Civ.P.
45(d)(1). Among other things, to the extent the request seeks information relating to the
financial health and/or business operations of REX, such information can readily and more
conveniently be obtained directly from REX. PIUS’s due diligence and underwriting, including
without limitation its assessment of REX’s financial health and REX’s business prospects are not
at issue in the litigation and contain privileged, confidential and/or proprietary information.
Further, the cost to PIUS of collecting documents and communications potentially responsive to
NAR'’s overbroad Subpoena (including this request), exclusive of the costs PIUS will incur to
review documents for responsiveness and/or privilege, is excessive and inappropriate to impose
on a non-party, particularly absent a showing that it is relevant, the burden on PIUS is
proportional to the needs of the case and the value of the information to NAR, and it is not

otherwise available to NAR through party discovery and/or NAR’s own due diligence.

REQUEST NO. 8.

All documents referencing the allegations in the Complaint.
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OBJECTION TO REQUEST NO. 8.

PIUS objects to the request on the grounds that it is overbroad on its face to the extent it
seeks “all documents” referencing allegations in a 48-page, more than 164 paragraph complaint,
a copy of which was not provided with the Subpoena; is neither relevant to any party’s claim or
defense nor proportional to the needs of the case; seeks the disclosure of privileged and/or
confidential information; seeks information that can be more conveniently obtained directly from
REX; and imposes an undue burden and expense upon PIUS in violation of Fed.R.Civ.P.
45(d)(1). Further, the cost to PIUS of collecting documents and communications potentially
responsive to NAR’s overbroad Subpoena (including this request), exclusive of the costs PIUS
will incur to review documents for responsiveness and/or privilege, is excessive and
inappropriate to impose on a non-party, particularly absent a showing that it is relevant, the
burden on PIUS is proportional to the needs of the case and the value of the information to NAR,
and it is not otherwise available to NAR through party discovery and/or NAR’s own due

diligence.

REQUEST NO. 9.

All documents referencing any submissions made by REX to any government agency
concéming NAR or Zillow.

OBJECTION TO REQUEST NO. 9.

PIUS objects to the request on the grounds that it is overbroad on its face to the extent it
seeks “all documents”; seeks information that is neither relevant to any party’s claim or defense
nor proportional to the needs of the case; seeks the disclosure of privileged and/or confidential
information; and imposes an undue burden and expense upon PIUS in violation of Fed.R.Civ.P.
45(d)(1). Among other things, to the extent the request seeks information relating to the
financial health and/or business operations of REX, such information can readily and more
conveniently be obtained directly from REX. PIUS’s due diligence and underwriting, including

without limitation “documents referencing any submissions made by REX to any government
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agency concerning NAR or Zillow,” are not at issue in the litigation and may contain privileged,
confidential and/or proprietary information. Further, the cost to PIUS of collecting documents
and communications potentially responsive to NAR’s overbroad Subpoena, exclusive of the
costs PIUS will incur to review documents for responsiveness and/or privilege, is excessive and
inappropriate to impose on a non-party, particularly absent a showing that it is relevant, the
burden on PIUS is proportional to the needs of the case and the value of the information to NAR,

and it is not otherwise available to NAR through party discovery and/or NAR’s own due

diligence.
Respectfully submitted,
PIUS LIMITED LLC,
By its attorneys,

Date: June 30, 2022 /8/ Tyler S. Weaver

Tyler S. Weaver — Bar No. 29413
Charles L. Solomont

Wayne E. George

MORGAN, LEWIS & BOCKIUS LLP
One Federal Street

Boston, Massachusetts 02110-1726
(617) 341-7700
tyler.weaver@morganlewis.com
carl.solomont@morganlewis.com

wayne.george@morganlewis.com
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CERTIFICATE OF SERVICE

I hereby certify that on June 30, 2022, I served the foregoing objections via electronic

mail upon the following:

David Boies

BOIES SCHILLER & FLEXNER
333 Main Street

Armonk, NY 10601

Email: dboies@bsfllp.com

Attorneys for Plaintiff REX-Real Estate
Exchange, Inc.

Carl Goldfarb

BOIES SCHILLER & FLEXNER
401 E Las Olas Blvd. Ste 1200

Ft Lauderdale, FL 33301

Email: cgoldfarb@bsfllp.com
Attorneys for Plaintiff REX-Real
Estate Exchange, Inc.

Ursula Ungaro

Augusto Cividini

Stephen N. Zack

BOIES SCHILLER FLEXNER LLP

100 SE 27 St., Ste. 28800

Miami, FL 33131

Email: vungaro@bsfllp.com
acividini@bsfllp.com
szack@bsfllp.com

Attorneys for Plaintiff REX-Real Estate

Exchange, Inc.

Darren McCarty

Cristina Moreno

MCCARTY LAW PLLC

1410B W 51% Street

Austin, TX 78756

Email: darren@mccartylawplic.com
cristina@mccartylawpllc.com

Attorneys for Plaintiff REX-Real

Estate Exchange, Inc.

Teva F. Sempel

Mark Rosencrantz

CARNEY BADLEY SPELLMAN PS

701 Fifth Avenue, Ste 3600

Seattle, WA 98104-7010

Email: sempel@carneylaw.com
rose@carneylaw.com

Attorneys for Plaintiff REX-Real Estate

Exchange, Inc.

Laura Brooks Najemy

ORRICK, HERRINGTON, & SUTCLIFFE LLP
222 Berkeley St. Ste 2000

Boston, MA 02116

Email: Inajemy@orrick.com

Attorneys for Defendants Zillow, Inc.,

Zillow Group, Inc., Zillow Homes, Inc.,

Zillow Listing Services, Inc., and Trulia,

LLC

Aravind Swaminathan

Nicole Tadano

ORRICK, HERRINGTON, &
SUTCLIFFE LLP

701 Fifth Avenue, Suite 5600
Seattle, WA 98104-7097

Email: aswaminathan@orrick.com
ntadano@orrick.com

Attorneys for Defendants Zillow, Inc., Zillow
Group, Inc., Zillow Homes, Inc., Zillow
Listing Services, Inc., and Trulia, LLC

Naomi J. Scotten, Pro Hac Vice
ORRICK, HERRINGTON, &
SUTCLIFFE LLP

51 West 52nd Street

New York, NY 10019

Email: nscotten@orrick.com

Attorneys for Defendants Zillow, Inc., Zillow
Group, Inc., Zillow Homes, Inc., Zillow Listing
Services, Inc., and Trulia, LLC
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John “Jay” Jurata Jr., Pro Hac Vice
ORRICK, HERRINGTON, &
SUTCLIFFE LLP

1152 15% Street, N. W.
Washington, DC 20005

Email: jjurata@orrick.com

Attorneys for Defendants Zillow, Inc., Zillow
Group, Inc., Zillow Homes, Inc., Zillow Listing
Services, Inc., and Trulia, LLC

Russell P. Cohen, Pro Hac Vice
ORRICK, HERRINGTON, &
SUTCLIFFE LLP

The Orrick Building

405 Howard St., 7% Floor

San Francisco, CA 94105
Email: rcohen@orrick.com

Attorneys for Defendants Zillow, Inc., Zillow
Group, Inc., Zillow Homes, Inc., Zillow Listing
Services, Inc., and Trulia, LLC

Peter Benson

Kathleen Alice Lanigan

QUINN EMANUEL URQUHART &
SULLIVAN LLP

1300 I Street NW Ste 900

Washington, DC 20005

Email: peterbenson@quinnemanuel.com
katlanigan@quinnemanuel.com

Attorneys for Defendant The National
Association of Realtors

Michael D. Bonanno

QUINN EMANUEL URQUHART &
SULLIVAN LLP

777 Sixth St. NW

Washington, DC 20001

Email: mikebonanno@quinnemanuel.com

Attorney for Defendant The National
Association of Realtors

Thomas C. Rubin

QUINN EMANUEL URQUHART &
SULLIVAN LLP

1109 First Ave., Ste 210

Seattle, WA 98101

Email: tomrubin@quinnemanuel.com

Attorney for Defendant The National
Association of Realtors

Gabrielle Jean Hanna
COOLEY LLP

1700 Seventh Ave., Ste 1900
Seattle, WA 98101-1355
Email: ghanna@cooley.com

Attorney for Defendant The National
Association of Realtors

Ethan Glass

COOLEY LLP (DC)

1299 Pennsylvania Ave. NW, Ste. 700
Washington, DC 20004

Email: eglass@cooley.com

Attorney for Defendant The National
Association of Realtors
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Peter Benson

From: Peter Benson

Sent: Friday, July 15, 2022 4:20 PM

To: Solomont, Charles L.

Cc: George, Wayne E,; dboies@bsflip.com; cgoldfarb@bsfllp.com; uungaro@bsfllp.com;

acividini@bsfllp.com; szack@bsfllp.com; darren@mccartylawplic.com;
cristina@mccartylawpllc.com; sempel@carneylaw.com; rose@carneylaw.com;
aswaminathan@orrick.com; ntadano@orrick.com; nscotten@orrick.com;
jiurata@orrick.com; rcohen@orrick.com; Mike Bonanno; Tom Rubin;
ghanna@cooley.com; eglass@cooley.com; Najemy, Laura

Subject: RE: REX - Real Estate Exchange, Inc. v. Zillow, Inc., et al.

Hi Carl, thanks for the update about PIUS’s response to NAR's subpoena earlier this week. As | said during our call, since
PIUS is standing on its objections to NAR's document requests, we are at an impasse. NAR therefore plans to move to
enforce the subpoena. Please let me know if PIUS’s position changes.

Best,
Peter

From: Peter Benson

Sent: Wednesday, July 6, 2022 8:19 AM

To: Solomont, Charles L. <carl.solomont@morganlewis.com>

Cc: George, Wayne E. <wayne.george@morganlewis.com>; dboies@bsfllp.com; cgoldfarb@bsfllp.com;
uungaro@bsfllp.com; acividini@bsfllp.com; szack@bsflip.com; darren@mccartylawplic.com;
cristina@mccartylawpllc.com; sempel@carneylaw.com; rose @carneylaw.com; aswaminathan@orrick.com;
ntadano@orrick.com; nscotten@orrick.com; jjurata@orrick.com; rcohen@orrick.com; Mike Bonanno
<mikebonanno@gquinnemanuel.com>; Tom Rubin <tomrubin@gquinnemanuel.com>; ghanna@cooley.com;
eglass@cooley.com; Najemy, Laura <Inajemy@orrick.com>

Subject: RE: REX - Real Estate Exchange, Inc. v. Zillow, Inc., et al.

Carl,

Thanks for the call about PIUS’s document collection. We are not asking PIUS to produce emails sent to or received from
officers or employees of REX. We agree that you may exclude such emails from your review and production. We do
expect, however, that responsive internal PIUS communications and responsive communications exchanged with third
parties will be included in PIUS’s document production.

During our conversation, you said your team needs more time to review the data collected from your client before
making a concrete proposal about what PIUS intends to produce in response to the subpoena. We agreed to reconvene
for another call on July 12 at 1:30 pm eastern. Please be prepared to discuss the scope of PIUS’s anticipated document
production on July 12. Thanks.

Best,
Peter

From: Peter Benson

Sent: Tuesday, July 5, 2022 9:35 AM
To: Solomont, Charles

Cc: George, Wayne E.
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DISCLAIMER

This e-mail message is intended only for the personal use

of the recipient(s) named above. This message may be an
attorney-client communication and as such privileged and
confidential and/or it may include attorney work product.
if you are not an intended recipient, you may not review,

copy or distribute this message. If you have received this

communication in error, please notify us immediately by

e-mail and delete the original message.
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Peter Benson

From: Peter Benson

Sent: Friday, June 3, 2022 2:59 PM

To: Solomont, Charles L.

Cc: George, Wayne E.; Mike Bonanno

Subject: RE: REX - Real Estate Exchange v. Zillow -- subpoena on PIUS Limited, LLC
Hi Carl,

Thanks for your message. We agree to a two-week extension—until June 30—to PIUS’s deadline to respond to NAR's
subpoena. Have a great weekend, and please let me know if you’d like to further discuss.

Best,
Peter

Peter Benson
Associate,
Quinn Emanuet Urqubhart & Sullivan, LLP

1300 I Street, NW, Suite 900
Washington, D.C. 20005
202-538-8215 Direct
202.538.8000 Main Office Number

NN E20 01NN CAV

NOTICE: The information contained in this e-mail message is intended only for the personal and confidential use of the recipient(s) named above. This message
may be an attorney-client communication and/or work product and as such is privileged and confidential. If the reader of this message is not the intended
recipient or agent responsible for delivering it to the intended recipient, you are herehy notified that you have received this document in error and that any
review, dissemination, distribution, or copying of this message is strictly prohibited. If you have received this communication in error, please notify us immediately
by e-mail, and delete the original message.

From: Solomont, Charles L. <carl.solomont@morganlewis.com>

Sent: Friday, June 3, 2022 12:04 PM

To: Peter Benson <peterbenson@quinnemanuel.com>

Cc: George, Wayne E. <wayne.george@morganlewis.com>

Subject: REX - Real Estate Exchange v. Zillow -- subpoena on PIUS Limited, LLC

Peter,

I just left you a voice mail message. Morgan Lewis will be representing PIUS with respect to the referenced
subpoena. We would like your agreement to provide PIUS more time to respond to the subpoena. We would like an
additional two weeks if possible. Could you please either confirm that is alright by email, or call me back to

discuss. Thank you.

Carl Solomont

Charles L. Solomont

Case 5:22-mc-00017-RN Document 2-5 Filed 08/19/22 Page 2 of 3



One Federal Street | Boston, MA 02110-1726

Direct: +1.617.951.8996 | Main: +1.617.341.7700 | Fax: +1.617.341.7701 | Mobile: +1.617.688.8996
carl.solomont@morganlewis.com | www.morganlewis.com

Assistant: Nancy H. Mailloux | +1.617.951.8453 | nancy.mailloux@maorganlewis.com

DISCLAIMER

This e-mail message is intended only for the personal use

of the recipient(s) named above. This message may be an
attorney-client communication and as such privileged and
confidential and/or it may include attorney work product.
If you are not an intended recipient, you may not review,

copy or distribute this message. If you have received this

communication in error, please notify us immediately by

e-mail and delete the original message.
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8/11/22, 9:35 AM Home - PIUS®

value insurance program, based on its evaluation of intellectual property for
emerging technology companies.

PIUS' intellectual property, credit, finance, and insurance experts provide complete
underwriting services, and its proprietary insurance policy is accepted by
commercial lenders.

PIUS provides continual risk mitigation through expert monitoring and claims
handling services.

Interested in learning more? Contact us.

https://piusre.com 3/10
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ADOMN |

@ BLAST.

https://piusre.com 5/10
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8/11/22, 9:35 AM Home - PIUS®

T1Igo

https://piusre.com 8/10
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8/11/22, 9:35 AM Home - PIUS®

Copyright © 2022 PIUS Limited, LLC. All rights reserved. PIUS is a registered trademark of PIUS
Limited, LLC.

https://piusre.com 10/10

Case 5:22-mc-00017-RN Document 2-6 Filed 08/19/22 Page 11 of 11



EXHIBIT G

Case 5:22-mc-00017-RN Document 2-7 Filed 08/19/22 Page 1 of 5



8/10/22, 1:56 PM PIUS Announces $10 Million Secured for REX Homes - PIUS®

PIUS ANNOUNCES $10 MILLION SECURED
FOR REX HOMES

$45 million accordion feature will enable direct-to-consumer real estate platform
to expand technology and services

SAN FRANCISCO, March 7, 2022 - Insured technology financing pioneer announced today the
securing of $10 million in funding for the only real estate technology company resetting
traditional real estate on behalf of consumers. REX's fully-integrated platform enables consumers to
find brokerage, mortgage, insurance, title, and escrow, all of which are owned by REX in-house to
provide for a seamless customer experience. The private placement bond was underwritten by PIUS
and based on its evaluation of REX Homes' intellectual property (IP). The deal also includes an

accordion feature, providing REX the option to increase the amount to $45 million.

"Working with PIUS has been unique to any other financing facility, as we were able to expand our
company’s working capital, without equity dilution and at a lower cost, all on the strength of our own
intellectual property,” said jJack Ryan, CEO and co-founder of REX Homes. “The financing will support

REX's continued business growth and market expansion, including both our technology platform and

https://piusre.com/blogéost/plus announces-10-million-secured-for-rex-homes/ 1/4
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home buyer services, as we uphold our mission to deliver a direct-to-consumer real estate solution for

individuals across the country.”

REX has emerged as the national leader in real estate reform, with the goal of eliminating fees,
growing the U.S. real estate market, and saving Americans billions of dollars each year. REX is the only
residential real estate firm that is direct-to-consumer, not direct-to-agent, and maintains a five-star
rating on Zillow due to its tech platform and full-time workforce that is motivated by customer
satisfaction, not commissions. REX recently launched Homes Plus, which provides customers cost
savings and peace of mind after their purchase, by providing home maintenance, repairs, lawn care,

moving and storage, all in one place.

“REX Homes has built out an incredible suite of tech products and services, with its consumer-first
model poised to disrupt the real estate market, using Al to learn quickly how to best serve its
customers. With its addition of its Homes Plus program, REX is now providing exceptional service
throughout the entire home ownership lifecycle,” said Joe Agiato, CEO of PIUS. “Through its tech tools
and a fully-integrated platform, REX is bringing a completely new real estate experience to today’s
consumers, and PIUS is excited to support REX in furthering that mission.”

PIUS provides a proprietary insurance product for growth-stage technology companies to secure
better, more flexible financing options without dilution by insuring the debt’s value, based on PIUS’
evaluation of the company’s intellectual property. The cost of capital is typically less than 10% overal,
including the cost of insurance, with no warrants, extra fees, or prepayment penalties. Through PIUS'
CLip Notes program, PIUS provides the insurance, brings the capital source via institutional investors,

and monitors the transaction, providing a complete solution.

About PIUS

PIUS Limited, LLC, offers a proprietary insurance product for growing technology companies, which
utilizes a company’s intellectual property (IP) as collateral. By insuring the loan based on its evaluation
of a company’s IP, PIUS helps facilitate greater loan amounts at better rates, while transferring the risk
from the lender to the insurer. PIUS is a managing general agent (MGA) and provides more complete
coverage than other policies through its residual value insurance program. For more information,

Visit

About REX Homes

Founded in 2016 and headquartered in Austin, Texas, REX Homes is the only real estate technology
company resetting the traditional real estate on behalf of consumers. Uniquely, every home in the US
costs less when buying through REX, except in a couple states, such as Oregon, that do not allow the
sharing of cost savings with consumers. And when selling, REX achieves the highest price for the

home, lowest commission and best service. REX has a five-star rating on Zillow and customer

https://piusre.com/blog-post/pius-announces-10-million-secured-for-rex-homes/ 2/4
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8/10/22, 2:13 PM Insurance Agency Says REX [s Still Operating, Adding New Wrinkle - Inman

Advertisement

Agiato said REX “is still operating, albeit on a smaller scale. PIUS remains
confident in REX’s technology, which is the basis of our financial
relationship.”

Agiato declined to comment further and would not say whether the $10
million transaction had closed or whether REX had chosen to exercise the
deal’s accordion feature, which would have allowed REX to increase its line of
credit with its lender to $45 million.

At the time PIUS announced the funding, the company praised REX as “the
national leader in real estate reform, with the goal of eliminating fees,
growing the U.S. real estate market, and saving Americans billions of dollars”
annually.

“REX Homes has built out an incredible suite of tech products and services,
with its consumer-first model poised to disrupt the real estate market, using
Al to learn quickly how to best serve its customers,” Agiato said in a statement
in March.

https:/Awww.inman.com/2022/05/19/insurance-a enci-says-rex-is—stiII-operating-praises-tech/ 3/8
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excited to support REX in furthering that mission.”

At the same time, REX CEO Jack Ryan stated that the
funding would “support REX’s continued business growth
and market expansion, including both our technology
platform and home buyer services, as we uphold our
mission to deliver a direct-to-consumer real estate

solution for individuals across the country.”
Jack Ryan | Credit: REX

Trending

ist real estate companies avoided the worst in Q2

’ things that cause pre-closing stress

er ask Google: ‘Will the housing market crash?’

s an opportunity. Here's how to seize it.

Advertisement

That solution no longer appears to include brokerage. REX reportedly cut
loose all of its agents a week ago. A former REX agent in Southern California —
who asked not to be named to avoid professional repercussions — told Inman
that REX, after letting go staffers in other departments earlier in the week,
had let all of its agents go through a companywide internal messaging system
on Thursday.

https://www.inman.com/2022/05/19/insurance-agency-says-rex-is-still-operating-praises-tech/ 4/8
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“We didn’t see it coming,” he added, of the brokerage’s downfall. “It all fell
apartin one week.”

He had two pending listing contracts, and although agents were told they
could take their contracts with them, he ended up canceling them because he
didn’t know where he would end up. He thinks he’ll be able to get them back
now that he landed at eXp Realty over the weekend.

He said he had worked at REX for about two years, had enjoyed his time there,
and the company had treated him well. He also felt the company’s business
model, which offers lower listing fees to sellers and rebates to buyers, was a
good fit for him.

“Ilike the concept,” he said. “I thought they were more worried about giving
the customer more control over the transaction and putting them first over the

commission.”
Read Next
orokerage REX may be imminent, reports indicate
tk on NAR ad campaign targeting 'competitors'
'ust case against Oregon rebate ban
the-stars David Boies to carry on battle with Zillow
ationships with these 4 easy-to-implement tips
https://www.inman.com/2022/05/19/insurance-agency-says-rex-is-still-operating-praises-tech/ 5/8
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' THE HONORABLE THOMAS S. ZILLY |

UNITED STATES DISTRICT COURT"
WESTERN DISTRICT OF WASHINGTON
' AT SEATTLE '

REX — REAL ESTATE EXCHANGE,
INC.,.a Delaware corporation, o L '

- CASE NO. 2:21-cv-00312-TSZ

. Plaintiff;- o 3 :

: : o STIPULATED A

V. - _ : [ PROTECTIVE ORDER

ZILLOW, INC., a Washington
corporatlon ZILLOW GROUP, INC., a
* Washington corporation; ZILLOW:
"HOMES, INC,, a Delaware corporation;
ZILLOW LISTING SERVICES, INC.,a. -
Washington corporation; TRULIA, LLC,
a Delaware limited liability company; and
- THE NATIONAL ASSOCIATION OF
- REALTORS, an Illinois trade association,

: Defendants

_ Plaintiff REX- Real Estate Exehange, Inc. (“RE'X”) and Defendants Zillow, fnc.,
Zillow Group Inc, zmdw Homes, Inc., Zillow Listing Services, Trulia, LLC (collectively,

“lelow”) and Defendant Natlonal Association of Realtors (“NAR”) Jomtly stlpulate and|

agree to the entry of a protectlve order as descnbed below

STIPULATED PROTECTIVE,
ORDER - 1

Case No. 2:21-cv-00312
FG:54288724.1
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1. PURPOSES AND LIMITATIONS

H Discovery in this action is: hkely to’ mvolve production of conﬁdential proprietary,

or private information for Wthh special protection may be warranted. Accordingly, the| -~

parties hereby stipulate to and. petition the court to enter the followmg Stipulated

:Protective Order. The parties acknowledge that this agreement is consistent with LCR

26(c). It does not confer blanket protection on all disclosures or responses to discovery,'
the protection it affords from public disclosure and use extends only to the limited
1nformat10n or items that are ent1t1ed to confidential treatment under the apphcable legal |
prmclples, and it does not presumptwely entitle parties to file conﬁdentlal information
under seal. " o | |

2. “CONFIDENTIAL” MATERIAL

 “Confidential” material shall include the following documents and tangible things
produced or otherw1se exchanged
: a) Computer programming codes, software or hardware;
b) Customer lists and customer information; -
c¢) Internal financial data;
d) Proprietary business processes

e) Marketmg plans and non-public market research performed by a party, or
by a third-party on its behalf;

f) Confidential business communications, including contracts and. contract.
negot_iations; . |

g) Tax recordst

h) Documents containing p_ersonal identifying information;

1) Dociiments containing non-public, confidential information of third parties;

j) Non—public business or strategy plans or forecasts;

STIPULATED PROTECTIVE -
ORDER -2

Case No. 2:21-cv- 00312
FG:54288724.1
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k) Notl—public product or service plans, ’ineluding documents reﬂecting non-
: pubhc research or development of ﬁmlre products or services; and
D) Intellectual property or trade secrets
3. SCOPE | |
The preteetions.'eonferretl by this egreement cover not only confidential material
(as defined above), but also (1) any information copiecIer extraeted from confidential
mateﬁal‘ (2) all eopies excerpts, summar‘ies. or cdmpilatiotts of confidential material;-

and 3) any testlmony, conversations, or presentatlons by parties or thelr counsel that

might reveal conﬁdentlal material.
However, the protectlons conferred by this agreement do not cover information

that is in the public domain or becomes part of the public domain through trial or

-otherw1se

4. ACCESS TO AND.USE OF- CONFIDENTIAL MATERIAL

4.1- Basic Principles. A receiving party may use confidential material that is

disclosed or produced by another party or by a non-party in connect?ionr with this case.
only for prosecuting,ﬁ defending, or attempting to settle this litigation. Confidential
material may be disclose_d- only. to the categories of persons -and under the conditions
descﬁbed in this agreement. Confidential material must. be stored and maintained by a
receivIng -party at a location and in a secure manner that ensures that access is limited to
the persons authorized under this agreement ‘

4.2 Dlsclosure of “CONFIDENTIAL” Information or Items Unless otherw1se

ordered by the court or permltted in Wntmg by the des1gnat1ng party, a recelvmg party
may disclose any confidential material only to: |

(a) . . the receiving party’s counsel of record in this action, as well as
employees of counsel to whom it is reasonably necessary to disclose the inform_ati,on for

this litigation;

|| STIPULATED PROTECTIVE

ORDER - 3
Case No. 2:21-cv-00312
FG:54288724.1
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(b) the ofﬁcers‘,'dir‘ectors, and employees (including iﬁ house counsel) of
the receiving party. to whom disclosure is reasonably necéssary for this litigation, unless
the parties agree lthat a particular document or material produced is féf Attorney’s Eyes
Only and is 50 designéted; | |

()  experts and consultants to whom disclosure is reasonably necessary
for this litigation and who have signed the “Acknowledgment and Agreement to Be
Bound” (Exhibit A); '

| (d)  thecourt, cburt perSonnel, and court reporters and their Staff; »

() copy or imaging services retained by counsel to assist in the
duplication of confidential material, provided that counsel for the party retaining the copy
or imaging service instructs the service not to disclose any confidential material to third
parties and to immediately r¢turh all originals and copies of ény confidential material;

()  during their depositions; witnesses in the action to whom disclosure
is reasonably necessary and who have signed the “Acknowledgment and Agreement to
Be Bound” (Exhibit A), unless otherwise agreed by the designating party or ordered by
the court. Pages of transcribed deposition testimony or exhibits to depositions that reveal
confidential material must be separately bound by the court reporter and may not be
disclosed to anyone except as permitted under this agreement; _

| (g)  the author or recipient of a document containing the information or a
custodian or other person who otherwise possessed or knew the information.

4.3 Filing Confidential Material. Before filing confidential material or

discussing or referencing such material in court filings, the filing party shall confer with
the designating party, in accordance with Local Civil Rule 5(g)(3)(A), to determine
whether the designating party will remove the confidential designation, whether the
document can be redécted, or whether a motion to seal or stipulation and pi'oposed- order

is warranted. During the meet and confer process, the designating party must identify the

STIPULATED PROTECTIVE
ORDER - 4

Case No. 2:21-¢cv-00312
FG:54288724.1
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basis for sea_ling the specific co_nﬁdentia_l information at issrle,- and the ﬁling party shall
include this basis in its motien o seal',A ai'eng with any objection to sealing the informatren
at issrle Local 'Civil Rule 5(g) sets forth-the procedures that must be- fellowed and the“ |
standards that wrll be apphed when a party -seeks permission from the court to file

mater1a1 under seal A party who seeks to maintain the conﬁdentrahty of its 1nformat10n

'must satrsfy the requrrements of Local Civil Rule 5(g)(3)(B), even if it 1_s not the party

ﬁlingf the moti_on‘to seal. Failure to satisfy this requirement will result in the r'notion to
seal being denied, in.accordance with the strong presurnption of publie'_aeeess to the
Court’s files. | |

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restrarnt and Care in Designating Materral for Protectlon BEach|

party or non—party that designates information or 1tems for - protection -under " this

|| agreement must take care to limit any such des1gnat10n to specrﬁc material that qualifies

under the: approprrate standards. The desrgnatlng party must designate for protectlon only
those parts of material, documents, 1tems, or oral or written communications that qualify,
so that otherdportic')ns of the material, documents, items, or communications for which
protection is not vr/arranted are not swept unjustifiably within the ambit.of this agreement
~ Mass, 1nd1scr1m1nate or routrmzed designations are prohibited. Desrgnatrons that
are shown to be clearly unJustrﬁed or that have been made for an 1mproper purpose (e.g., |
to ‘unnecessarily encumber . of delay the case development process or to ' impose
nnnecesSary e_xpenses and burdens on other parties) expose the designating.-party to

sanctions. | A
| If it comes to a designating party’s attention that information or items that it

designated for protectiion do not qualify for protection, the designating party must

: prorn_ptly notify alljother parties that it is withdrawing the mistaken designation.

STIPULATED PROTECTIVE .
ORDER - 5

Case No. 2:21-¢v- 00312
FG:54288724.1
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52 Manner and Timin,q of Des1gnat10ns Except as otherw1se prov1ded in this |

agreement (see e. g second paragraph of sect1on 5.2(a). below) or as otherw1se stipulated
or ordered, _d1sc10sure or discovery mater1a1 that - qualifies for protect1on under this
agreement must be clearly so designated before or when the material is disclosed or

produced.

.'(a) ‘i'Informatio'n in documentary form: (e.g. ; | paper or electronic
docnments and deposition exhibits, but excluding transcripts of depositions or other
pretrial or tr1a1 proceedings), the designating party must affix -the word
“CONFIDENTIAL” to each page that contains conﬁdential material. If only a portion or’
portions of’ the material on a page quahﬁes for protection “the producmg party also must

clearly identify the protected portion(s) (e.g., by making appropriate markings in the

.margms)

(b)  Testimony given in deposition or in other pretrial proceedings: the

parties and any participating non-parties must identi:fy'- on the record, during the

{l deposition or other pretrial proceeding, all protected testimony, without prejudice to their

right to so designate other testimony after reviewing the transcript. Any party or non-
party may, within fifteen days after receiving the 'transcript of the deposition or other |
pretrial proceeding, . designate portions | of ‘the transcript, or. -exhibits thereto, as
confidential. If a party or non-party desires to protect confidential information at trial,

the issue should be addressed during the pre-trial conference.

() Other tangible items: the produci_ng party must affix: in a prominent.
place on the exterior of the container or eontainers in which the infonnation or item is
stored the word “CONFDENTML-” If only a portion or portions of the information or
item Warrant protection the producmg party, to the extent practicable, shall 1dent1fy the |

protected portion(s)

STIPULATED PROTECTIVE
ORDER - 6

Case No. 2:21- cv—00312
FG 54288724.1
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53 Inadvertent Failures to De31gnate If timely corrected an 1nadvertent fallure i

to de51gnate quallﬁed 1nformat10n or 1tems does not standing alone, walve the

de51gnat1ng party s right to secure protectlon under this agreement for such material

:Upon tlmely correction of a ‘designation, the receivmg party must make reasonable efforts

to ensute that the material is treated in accordance With the provisions of this agreement

6. : CHALLENGING CONFIDENTIALITY DESIGNATIONS

, 6.1  Timing of Challenges. Any party or non—party may challenge a designation| -

of conﬁdentiallty at any time. Unless a prompt challenge to a de51gnat1ng party S

conﬁdentiality designation is necessary'to- avoid foreseeable, substantial u-n‘fairness,
unnecessary economic burdens, or a significant disruption or delay of the litigation, a

party does not waive its right to challenge a confidentiality designation'_by electing not to-

mount a challenge promptly after the original designation is disclosed.

62  Meet and Confer. The parties must: make every attempt to resolve any| :

dispute regarding confidential designations without court involvement. ‘Any motion

regarding confidential designations or for a protective order must include a certification,

in the motion or in'a declaration or affidavit, that the movant has engaged in a good faith

meet and confer conference with other affected parties in an effort to resolve the dispute |
without court action. The certification must list the date, manner, and participants to the

conference. A good faith effort to confer requires a face-to-face meeting or a telephone

‘conference.

6.3  Judicial Intervention. If the parties cannot resolve a challenge without court

intervention, the desrgnatmg party may file and serve a ‘motion to retain conﬁdentiality
under Local Civil Rule_7'_(and in compliance with Local Civil Rule 5(g), if applicable).
The burden of persuasion in-any such motion shall be on the designating party. Frivolous
challenges, Aan_d ‘those made for an improper puipose (e.g., to harass or impose

unnecessary expens:es and burdens on other parties) may expose the .challenging party to

STIPULATED PROTECTIVE
ORDER -7

Case No. 2:21-¢cv-00312
FG:54288724.1 ’
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sanctlons All part1es shall contlnue to ma1nta1n the mater1a1 n questlon as conﬁdent1a1

'unt11 the court rules on the challenge

7.  PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN:

'OTHER LITIGATION _
Ifa party is served with a. subpoena or a court order issued in othe1 ht1gat10n that |
compels d1sclosure of any information or items des1gnated in this action as

“CONFIDENTIAL,” that party must:

- (a) . promptly notify the des1gnatmg party in wrttmg and mclude a copy

of the subpoena or court order; ‘ |
(b)  promptly notify in writing the party ‘who caused the subpoena or

order to issue in the other litigation that some or all of the material covered by the!

subpoena or order is subject to this agreement. Such notification shall include a copy of

this agreement; and

(¢) - cooperate with respect to. all reasonable procedures sought to be
pursued by the designating party whose confidential material may be affected
8. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

- If a receiving palty learns that by 1nadvertence or otherwise, it has dlsclosed -

confidential. matertal to any person or in any c1rcumstance not. authorized under this
agreement, the receiving party must 1mmed1ate1y (a) not1fy in writing the de51gnat1ng'

party of the unauthorized disclosures, (b) use its best efforts to retrieve all unauthorized

copies of the protected material (¢) inform the person or persons to Whom unauthorized | |

disclosures were made of all the terms of this agreement, and (d) request that such person
Or persons execute the “Acknowledgment and Agreement to Be Bound” that is attached
hereto as Exhibit A.. - '

-t STIPULATED PROTECTIVE

ORDER - 8
Case No. 2:21-¢v-00312
FG:54288724.1
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9. - INADVERTENT PRODUCTION _OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a producmg party glves notlce to recelvmg part1es that certam 1nadvertent1y '
produced material is subject to a claim of privilege or other protection, the obligations of
the receiving parties are those set forth i_n‘FederaT Rule of Civil Procedure 2_6(5)(5)(B). -
This provisi'on is niot irltended to modify whatever procedﬁre may be established in, an e-
discovery order or agreement that providesvfor productron without prior privilege review.
The parties agree to the entry: of a norr-waiver order under Fed. R. Evid. 502(d) as set
forth herein. | -

10. NONTERMINATION AND RETURN:OF DOCUMENTS

Wrthrn 60 days after the termrnatlon of this action, including all appeals each |
receiving party must return all confidential material to the producing party, including all
copies, extracts and summaries thereof. Alternatively, the parties’ may agree upon
appropriate methods of destruction. |

- Notwithstanding this provision, counsel are entitled to retain one archival copy of
all documents filed with ‘the court, trial, depos_ition, and hearing transcripts,
correspondence, deposition and trial exhibits, expert reports attorney work product, and
consultant and expert work product even if such materials contain conﬁdentlal material.

The conﬁdentrahty obligations imposed by this agreement shall remain-in effect

until a designating party agrees otherwise in writing or a court orders otherwise.

Respectfully submitted this 22 day of April, 2021.

FOSTER GARVEY PC » ORRICK, HERRINGTON &
o L - SUTCLIFFE LLP
By: /s/ Michael Vaska By: /s/ Aravind Swaminathan :
Michael Vaska, WSBA #15438 . Aravmd Swaminathan, WSBA #33883 .
By: /s/ Rylan Weythman 3 By: /s/Nicole Tadano
Rylan Weythman, WSBA #45352 - Nicole Tadano, WSBA #40531
STIPULATED PROTECTIVE |
ORDER - 9
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1111 Third Avenue, Suite 3000
Seattle, Washington 98101

. Telephone: (206) 447-4400
Facsimile: (206) 447-9700

~ Email: michael.vaska@foster. com

' rylan.weythman@foster.com

McCARTY LAW PLLC

By: /s/Darren L. McCarty

Darren L. McCarty, Admltted Pro Hac _ )

Vice ,. _
By: /s/ Cristina M Moreno

Crls_tlna M. Moreno, Admitted Pro Hac -

Vice

1410B West 51% Street

Austin, TX 78756

Telephone: (512) 827-2902 -

Email: darren@mccartylawplic.com
: cnstma@mccartylawpllc com

Attorneys for Plamtzﬂ' REX — Real
Estate Exchange, Inc. '

|| STIPULATED PROTECTIVE -

ORDER - 10

Case No. 2:21-cv- 00312
FG:54288724.1.

701 Fifth Avenue, Suite 5600

Seattle, WA 98104 .
Telephone: 206- 839-4300

. Facsimile: 206-839-4301 -

Email: aswaminathan@orrick.com
ntadano@orrick.com

| By: /s/John “Jat) " Jurata:Jr

John “Jay” Jurata, J 1., Admitted Prb Hac
Vice

1152 15t Street, N.W.

Washington, DC 20005
Telephone: 202-339-8400
Email: jjurata@orrick.com |

By: /s/ Russell P. Cohen . -
Russell P. Cohen, Admltted Pro Hac
Vice

405 Howard,Street
San Francisco, CA 94105
Telephone: 415-773-5700 .

* “Email; rcohen@orrick.com

I_;,y /s/ Naomi J. Scotten

~Naomi J. Scotten, Admitted Pro Hac

Vice

51 West 52nd Street

New York, NY 20005
Telephone: 212-506-5000
Email: nscotten@omck com

Attorneys for Defendants lelow, Inc.,
Zillow Group, Inc., Zillow Homes, Inc.,
Zillow Listing Services, Inc. Zillow Group
Marketplace, Inc., and Trulia, LLC

QUINN EMANUEL URQUHART &

- SULLIVAN, LLP

/8/ Thomas C. Rubin
‘Thomas C. Rubin, WSBA #33829
1109 First Avenue, Suite'210 :
Seattle, WA 98101

Telephone: 206-905-7000

Facsimile: 206-905-7100

Email: tomrubin@quinnemanuel.com

Case 5:22-mc_-00017-RN Document 2-9 Filed 08/19/22 Page 11 of 13




® -2 o b

©

10|
11

S 12
13
14

1s

16

17

18

19°
20|

21
2
23
24

25.

26

Case 2:21-cv-00312-TSZ Document42 Filed 04/22/21 Page 11 0f 12 -

By /s/ Ethan Glass
Ethan Glass, Admitted Pro Hac Vzce

By: /s/Michael D. Bonanno. -
- Michael D. Bonanno, Adm1tted Pro Hac
" Vice. -

1300 I Street, Suite 900

Washington, D.C. 20005
Telephone: 202-538-8000

Facsimile: 202-538-8100

Email: ethanglass@qumnemanuel com
mikebonanno@quinnemanuel. com

‘ Attorneys for The Nattonal Assoaatwn |
of Realtors®

IT IS FURTHER ORDERED that pursuant to Fed. R. Evid. 502(d), the production|

of any documents in this proceeding shall not for the purposes of this’ proceedmg or any
other federal or state proceedmg, constltute a waiver by the producmg party of any
privilege apphcable to those documents 1nclud1ng the attorney- chent pr1v11ege attorney

Work-product protection, or any other privilege or protection recogmzed by law.

DATED this 22nd day of April, 2021.

'Ws%ﬂﬂ

"Thomas S. Z111y , _
‘ United States District Judge :

STIPULATED PROTECTIVE -
ORDER - 11

Case No. 2:21-cv-00312:"
FG:54288724.1
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EXHIBIT A
ACKN OWLEDGMENT AND AGREEMENT TO BE BOUND

I, ' [print or type full name] of
- ' [print or type full address], declare under

penalty of perjury that I have read 1n its entirety and understand the Stipulated Protective
Order that was issued by the United States District Court for the Western District of
Washmgton on [date] in the case of REX Real Estate Exchange Inc. v. Zillow, Inc, et al.,
Case No 2:21-cv-00312-TSZ. I agree to comply with and to be bound by all the terms of
this Stipulated Protective Order-and I understand and acknowledge that failure to so
comply could expose me to sanctions and punishment in the nature of contempt. I
solemnly promise that I will not disclose in any manner any information or item that is |
subject to this Stipulated Protective Order to any person or entity except in strict
compliance with the provisions of this Order.

I further agree to submit to the jurisdiction of the United States District Court for
the Western District of Washington for the purpose of enforcing the terms of this
Stipulated Protective Order, . even if such enforcement proceedings occur after
termination of this action.

Date:

City and State where sworn and signed:

Printed name:

Signature:

STIPULATED PROTECTIVE
ORDER - 12

Case No. 2:21-cv-00312
FG:54288724.1
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON |

AT SEATTLE
REX — REAL ESTATE EXCHANGE, CASE NO. 2:21-cv-00312
INC., a Delaware corporation,’ ‘ - -
" ORDER REGARDING
e DISCOVERY OF -
Plaintiff, ELECTRONICALLY STORED
INFORMATION

. V.

ZILLOW, INC., a Washington
corporation; ZILLOW GROUP, INC,, a
Washington corporation; ZILLOW
HOMES, INC., a Delaware corporation;
ZILLOW LISTING SERVICES, INC,, a
Washington corporation; TRULIA, LLC,
a Delaware limited liability company; and
THE NATIONAL ASSOCIATION OF
REALTORS, an Illinois trade '
association,

Defendants.

'vThe following provisions will govern the discovery of electfonically: stored infofmation
(“ESI”) in this matter:
A.  General Principles
1. An attorney’s zealous representation of a client is not compr_omised by conducting
discovery >in a cooperative manner: The failure of counsel or fche parties to Iiﬁgation to cooperate '
ORDER REGARDING DIschERY OF

ELECTRONICALLY STORED INFORMATION T PAGE -1
(Case No. 2:21-CV-00312)
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in facilitating and reasonably iimiting discovery requests-and responses raises'_lit-i;gation costs and |
contributes to the risk of sanctions. |
2. As provided in LCR 26(f), the proportionality standard set forth ir; Fed. R. Civ. P. |

26(b)(i) must be éppiied in each case when fdxmulating a discoy.ery plan. Tb further the
applicaﬁon of the prqpoﬂioﬁélity sténdard in discovery, requests for produqtion of ESI and felated
responses shéuld be feasonably targeted, ?:lea;, and as specific aé possible.

B. . ESI Disclosures _

Within 30 days of entry of this Order, or at a later time if agreed to by the parties; each
party shall disclose:

1 Custodians.

The parties shall identify up to 5 custodians most likély to have discoverable ESI in
their possession, custody, or control.: |
The custodians shall be identified by name, title, connection to the instant litigation, and the type
of thé information under the custodian’s control. The parties agree to meet and confer regarding

any requests for additional custodians.

2. Non-custodial Data Sources. A list of non-custodial data sources (e.g., shared
drives, servers), if any, likely to contain discoverable ESI.

3. Third-Party Data .Sources. A list of third-party data sources, if ény, likely to

contain- discoverable ESI (e.g., third-party email providers, mobile device providers, cloud
storage) and, for each such source, the extent to which a p.arty is (or is not) able to preserve

information stored in the third-party data source.

ORDER REGARDING DISCOVERY OF
ELECTRONICALLY STORED INFORMATION PAGE -2
(Case No. 2:21-CV-00312)
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4. Inaccessible Data. A list of data sources, if any, likely to contain discoverable ESI

(by type, date, custodian, electronic system or other criteria sufficient to specifically identify the

data source) that a party asserts is not reasonably accessible under Fed. R. Civ. P. 26(b)(2)(B).
C.  ESIDiscovery Procedures

L. On-site inspection of electronic media. Such an inspection shall not be required

absent a demonstration by the requesting party of specific need and good cause or by agreement

of the parties.

2. Searcﬁ methodology. The parties shall timely meet and confer and cooperate in
good faith to éttempt to >reach agreement on appropriate search terms and qoe1ies, ﬁle.type and
date restrictions, data sources (including custodians), aﬁd other appropriate computer- or
technology-aided methodologies, before any such effort is undertaken. The'par'ties shall continue
to cooperate in good faith to revise- the appropriateness of the search methodology. The parties
shaﬁ not delay implémenting the agreed upon searches and related production while seeking
resolution on others.

a. Prior to running searches:

1. The producing party shall disclose the data sources (including
custodiaris), search terms and queries, any file type and date restrictionis, aﬁd any other
methodology that it proposes to uée to locate ESI likely to contain responsive and discoverable
information. The producing party may provide unique hit coun;cs for each search query.

| i. The requesting paﬁy is entitled to, within 14 days of the producing
party’s disclosure, add no more than 10 search terms or queries to those disclooed by the

producing party absent a showing of good cause or agreement of the parties.

ORDER REGARDING DISCOVERY OF
ELECTRONICALLY STORED INFORMATION PAGE -3
(Case No. 2:21-CV-00312)
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iii. -The following prd\'llisions 'apply to :search terms / queries of the-
requesting party. Edéﬁsed terms énd querieé should bé employed; broad térms or queries, such
as prédﬁct and corﬁpany narhes, generally should be avoided. A conjuncti:\/e combination of
'multi_pl_e words or ph‘raées (e.g., ‘;éomputer” and “syétem”) nafrows the search and shall count as
a single" search term. A disjﬁncﬁve combination of multiple words or phrases (e.g., “cc):mputel"’
or “system”) broadens the sgarch, and thus each word or phrase shall count as a separate search
term unless they are variants of the same word. The producing party may identify each search
term or query retlifning overbroad results demonstrating the overbroad resplts and a counter
proposal correcting the overbroad search or query. A search that returns more than 5,000 unique
documents, excluding families, is presuined to be overbroad.

b. " After production: Within 21 days of the producing party no;rifying the
receiving party that it has substantiélly completed the production of documénts responsive to a
request, thé respondiﬁg party méy request no more than 10 additional séarch terms or queries.
The immediately preceding Section (Section C(2)(a)(iii)) applies.

3. Format.

a. The>parties shall produce their information in the follovﬁng format: single-
page TIFF and/or JPG images and associated multi-page text files containing extracted text or
with appropriate software load ﬁlés containing all information required by the litigation support
systen:l,used by Athe_ receiving party.

b. ' Unless oth.efwise agreed to by the pérties, files that are not eésily converted
to image format, such as spreadsheet, database, and drawing files, will be. produced in native
format. A requesting party may réquest that a producing party reproduce particular déc_uments in
native fom_lat if the documents are not reasonably legible after being conyerted to image format.
ORDER REGARDING DISCOVERY OF

ELECTRONICALLY STORED INFORMATION ) PAGE -4
(Case No. 2:21-CV-00312)
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C. Each document image file éhall be named with a unique number (Bates :
Number). File names should not b;e more than twenty characters long or cbntain spaces. When a
text-searchable imége file is produéed; the producing party must préserve the integrity of the :
uﬁderlyin,é ESI, i.e., the original férmatting, the metadata (as noted below) and, where appli(;a-bl-e,
the revision history. |
d. | If a document is more than one page, the unitization Qf the document and
any attachments and/or affixed notes sﬁall be maintained as they existed in the original document.
| e. | The full text of each electronic document shall be extracted (“Extracted
Text”) and produced in a text file. The Extracted Text shall be provided in searchable ASCII text
format '(or Unicode text format if the text is in a foreign language) and shall be named with a
unique Bates Number- (e.g., the unique Bates Number of the ﬁrst page bf the corresponding
production version of the document followed by its file extension).
4. De—dﬁplication. Thé parties may de-duplicate their ESI production across custodial
and nén—custodial data sources, provvided the duplicate cﬁstodian information removed during the
de-duplication proceés tracked in a duplicate/other custodian field in the database load file.

5. . Email Threading & TAR. The parties may use analytics technology to identify

email threads and need only producq the unique most inclusive copy and related family members
and méy exclude lesser inclusive copies. Upon rcasénable reqqest, the producing party wiil
produce é less inclusive copy. If necessary to obtain information that is not ot_herwise'.available
ina threaded e-mail production (e.g., an e-mail attachment), thé producing party will produce a
less inclusive copy. A prodﬁcing pafty may also employ additional TAR tools and appfoaches as

it deems appropriate, provided the TAR search parameters ére disclosed to all parties.

ORDER REGARDING DISCOVERY OF - ]
ELECTRONICALLY STORED INFORMATION PAGE-5
(Case No. 2:21-CV-00312)

Case 5:22-mc-000.17-RN Document 2-10 Filed 08/19/22 Page 6 of 10




10
11
12
13
14
15

16

17

18

19

20
- 21

22

24
25

26

23

Case 2:21-cv-00312-TSZ Document 113 Filed 01/20/22 Page 6 of 9

6. Meta(iata fields. The parties agree. that only the folloWing metadat;d fields neéd be
produced, and only .to the extent it is reasonably accessible and non-privileged: document type;
custo‘dfan and duplicate custodians »(01'.'st0rage location if no custodian); author/from; re¢ipient/to,
cc énd bee; title/sgbjéct; email subject; file name; file size; file exten'sion;-o.riginal file path; date
gnd time created, sent, modified an‘d/ér 1jecei§/ed; and hash value. ’fhe list of metadata type is
intended fo be flexible and may be changed by agre;ement of the parties, particularly in light of
advaﬁces and changes in technology, vendor, and business practices.

7. Hard-Copy Documents. If the parties elect to produce hard-copy documents in an

il electronic format, the production of hard-copy documents will include a cross-reference file that

indicates documenf breaks and sets f_ortﬁ the custodian or custodian/location associated with each |
prdduced document. Hard—copy documents will be scanned psing Optical Character Recognition
technéldgy and searchable ASCII text files will be produced (or Unicode text format if the text is
ih a foreigﬁ language), unless the producing party can shoW that the cost would outweigh the
usefulness of scanning (for example, when the condition of the paper is not conducive to scanning
and Wih not result in accurate or reasonably useable/searchable ESI). Each file will be named
with a unique Bates Number (e.g., the unique Bates Number of the first page of the corresponding
production version of the document followed by its file extension).
D. Preservation of ESI

The parties acknowledge that théy have a common 1a§v obligation, as ef(pfessed in Fed. R.
Civ. P. 37(e), to take reasonable and proportional steps to preserve discoverable information in
the party’s poss'essiori, custody, or control. With fespect to preservation of ESI, the parties agree

as follows:

ORDER REGARDING DISCOVERY OF _
ELECTRONICALLY STORED INFORMATION PAGE-6
(Case No. 2:21-CV-00312)

Case 5:22-mc-00017-RN Document 2-10 Filed 08/19/22 Page 7 of 10




10
B
12
13
14
15
16
17
18
19
20
2
2
23
2%
25

26

 Case 2:21-cv-00312-TSZ Document 113 Filed 01/20/22 Page 7 of 9

1. Absent a showing of good causé by the requesting party, the parties shall not be -

‘required to modify the procedures used by them in the ordinary course of business to back-up and

archive data; provided, however, that the partres shall preserve all discoverable ESI in their

possession, custody, or control.

2. The parties will supblement their dis_closures in accordance with Fed. R. Civ. P.
26(e) with discoverable ESI responsive to a particular discovery request or mandatory disclosure
where that data is created after a disclosure or response is made (unless excluded under Sections
(D)(3) or (E)(1)- (2))
3. Absent a showir'lg of good cause by the requesting party, the followingicategories
of ESI need not be preserved: | | |
a. ’ Deleted, slack, fragmented, or other data only accessible by forensics.

b. Random access memory (RAM), temporary files, or other ephemeral data
that are difficult to preserve without disabling the operating system.

C. On-line access data such as temporary internet files, history, cache,
cookies, and the like.

d.  Datain metadata fields that are frequently updated automat1cally, such as
' last-opened dates (see also Section (E)(5)). ' :

e. - Back-up data that are duplicative of data that are more access1b1e
elsewhere.
f. _Server, system or network logs.
g. Data remaining from systems no longer in use that is unintelligible on the

systems in use.

h.- Electronic data (e.g., email, calendars, contact data, and notes) sent to or
from mobile devices (e.g., iPhone, iPad, Android devices), provided that
a copy of all such electronic data is automatically saved in real time
elsewhere (such as on a server, laptop, desktop computer, or “cloud”

o storage)
L. Text messages.
J- Personal social media postings or accounts of employees of any party and
ORDER REGARDING DISCOVERY OF ‘
ELECTRONICALLY STORED INFORMATION . ‘ PAGE -7
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Case 5:22-mc-00017-RN  Document 2-10 Filed 08/19/22 Page 8 of 10




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

Case 2:21-cv-00312-TSZ Document 113 Filed 01/20/22 Page 8 of 9

social media postings for accounts owned or maintained by a party that
are publicly-available. ‘ o

E. Privilege

1. A producing party shall create a éategorical privilege log of éll documenté fully
withheld from produétion on the basis of a privilege or protection, unless otherwise agreed or
excepted by this Agreement and Order. Privilege logs shall include (i) a desbription of the nature
or genereﬂ subject matter of the documents or communications for each categdry included on the
privilege log sufficient to support the claim that the documents within the category are privileged
and/or protected; (ii) the date of the earliest document and the date of the most recent document |
in each category; (iii) é list of thé unique author(s)/sender(s) and recipient(s) for the documents
in each category that identifies the persons who are attorneys; and (iv) the total number of

documents withheld that fall into each category. Privilege logs will be produced to all other

parties no later than 30 days before the deadline for filing motions related to discovery unless an

earlier deadline is agreed to by the parties.

2. Redactions need not be logged so long as the basis for the redaction is clear on the
redacted document.

3. | With respect to privileged or work—pfodupt information generated after the filing
of the complaint, baﬂies are not required to include any such information_ in privilege logs.

4, _Activities undertaken in compliance With the duty to preserve information are
protected from disclosure and discovery under Fed. R Civ. P. 26(b)(3)(A) var.1d (B) and need not
Be included in privilege logs.

5. Pursuant to Fed. R. Evid. 502(d), the production of any documents or information

| in this proceeding shall not, for the purposes of this procéeding or any other federal or state

proceeding, constitute a waiver by the producihg party of any privilege applicable to those

ORDER REGARDING DISCOVERY OF :
ELECTRONICALLY STORED INFORMATION . h , PAGE -8
(Case No. 2:21-CV-00312)
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documents, including the attorney-client privilege, attorney work-product protection, or any other .
privilege or protectioh r’ecognizéd by law. Information produced in discovery that is protected as
privileged or work product shall be immediately returned to the producing party, and its

production shall not constitute a waiver of such protection.

ORDER

Based on the foregoing, IT IS SO ORDERED.

Mﬁw}

Thomas S. Zilly
United States District Judge

DATED: January 19, 2022

ORDER REGARDING DISCOVERY OF
ELECTRONICALLY STORED INFORMATION . PAGE-9
(Case No. 2:21-CV-00312)

Case 5:22-m0700017-RN Document 2-10 Filed 08/19/22 Page 10 of 10




0 a9 AN

10
11
12

13 ||

14
15
16
17
18
19
20
21
2
23
4
25

'.Case _2:v21'-cv-00312-TS_Z Document 99 Filed 09/30/21 Pa_ge 1 of 48

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

REX — REAL ESTATE EXCHANGE, INC., a
Delaware corporation, S . o

h " No. 2:21-cv-00312-TSZ
. Plaintiff, . .
: ‘ AMENDED COMPLAINT FOR
v. _ INJUNCTIVE RELIEF AND FOR
. : DAMAGES _
ZILLOW, INC., a Washington corporation; , ' A
ZILLOW GROUP, INC., a Washington DEMAND FOR JURY TRIAL
corporation; ZILLOW HOMES, INC,, a
Delaware corporation; ZILLOW LISTING
SERVICES, INC., a Washington corporation;;
TRULIA, LLC, a Delaware limited liability
company; and THE NATIONAL
ASSOCIATION OF REALTORS, an Illinois
trade association,

Defendants.

1. REX —Real Estate Exchange, Inc. (“REX”) brings this action against Zillow, Inc.,

Zillow Group, Inc., Zillow Homes, Inc., Zillow Listing Services, Inc., Trulia, LLC (collectively

“Zillow”), and the National Association of Realtors (“NAR”) under federal and state antitrust

laws, the Lanham Act, and deceptive trade laws and alleges as follows:

AMENDED COMPLAINT FOR INJUNCTIVE RELIEF ' FOSTER GARVEY PC

AND FOR DAMAGES - 1 _ 1111 THIRD AVENUE, SUITE 3000

N T & BV C T _ SEATTLE, WASHINGTON 98101-3292
Case No.: 2:21-cv-00312-TSZ " PriONE (206) 4074410
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‘1. NATURE OF THE ACTION
2. REX brings this lawsuit to l(eep the digital hubs of the real estate economy open

so that consum:er:s have the beneﬁt of innovation and cost savings that come from competition

"The internet has radically altered how Americans shop for homes For most consumers, home

buying begins ona mobile device or laptop. Consumers can search for homes by location price,

square footage, numbers of bedrooms: and bathrooms, and other categories. In an instant,

consumers can view images of homes that fit their preferences—and much more. The internet - |.

| continues to evolve to satisfy the needs of home buyers. In addition to finding properties, home

shoppers can tour properties virtually. Offers are now made online and closing documents are

notarized on Zoom. - -

3. ‘Websites that aggregate homes for sale are the digital hubs of the new real estate
economy. They attract ‘l)illions of views every year by gathering a vast inventory of homes and

allowing consumers to customize their searches. Search capabilities allow consumers to find

individual residences within predeﬁned parameters and then track properties that interest them.

Consumers can now perform a substantial amount of their home searches online, at their leisure,
instead of spending weekend after weekend at open houses and showing appointments.

4. Agg'regator sites facilitate transactions that allow millions of Americans every
year to relocate for new personal and professronal opportumties Home sellers know that
interested buyers ﬂock to aggregator sites and highly value havmg their homes listed on those _
s1tes.

| 5. This democratization of access to real estate 1nventory changes the old dynamic
The NAR and Multrple Listing Services (“MLS”) largely controlled access to real estate markets,
and related brokerage services, because they controlled home 1nventory information. Direct '
consumer access to available homes—and the ability for non—NAR non-MLS licensed brokers

and agents to make homes directly visible to consumers—opens the pathway for new, innovative -

il AMENDED COMPLAINT FOR INJUNCTIVE RELIEF " FOSTER GARVEYPC -

AND FOR DAMAGES -2 o - 1111 THIRD AVENUE, SUITE3000

: A - ) SEATTLE, WASHINGTON . 98101-3292
Case No.: 2:21-¢v-00312-TSZ R
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real estate service providers. And, critically, it introduces competition that benefits consumers
through greater choice.and downward pressure on traditionally high commission structures..

6. REX co—founders Jack Ryan and Lynlenyides launched REX in 2015 to disrupt -

[the traditional real estate model by putting consumers ﬁrst ' REX’s innovative model uses

technology to enhance efﬁcrency and drast1cally reduce brokerage commrssrons while

idelrverrng a full suite of personahzed services to clrents

7. _ The legacy real estate industry transfers billions of dollars in cornmissions every

| vear from home sellers to brokers. In the typical real estate transaction under the traditional

model, the seller is represented by an agent who collects a commission in the range of 2.5 t0 3%

of the sale pnce The thousands of dollars in commissions pa1d to the seller agent are only part of
the comm1ss1on fees. Under rules written by NAR and enforced by its member MLSs, sellers
must also make what is essentially a non-negotiable offer of compensatron to any agent
repre_seriting the ultimate purchaser, generally anot‘her 2.5 to 3% of the sale price—with total
comrnissions arleraging about 5.5%. Total commissions in a REX transaction average 3. 3 %,

representrng a 40% d1scount REX has already returned more than $29 million in commission

savings to consumers and is on pace to save consumers more than $100 million annually. On

2 $720,000 home sale—the- medlan price in King County, where REX recently opened

operations—consumers would save $16,000 in commissions using REX's data-driven, direct-to-

‘consumer model.

8. - REX’s innovative and competitive model is now threatened by the-concerted

,actron of the NAR and Zillow, along with their MLS affiliates. Zillow: recently joined NAR—

afﬁlrated MLSs and adopted their assocratlonal rules to conceal all non-MLS hstlngs on Zrllow s

' heavrly trafﬁcked websites. These listing portals- as explarned below are Critical channels to

reachmg consumers. Zillow’s recently 1mplemented websrte changes make non-MLS listings -

| accessible only via a recessed, obscured, and deceptrve tab that consumers do not see, and even

AMENDED COMPLAINT FOR INJUNCTIVE RELIEF o FOSTER GARVEY PC
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profess1onal real. estate agents find dece1V1ng The result is that REX’s. 11st1ngs ate los1ng »

'51gn1ﬁcant traffic, severely 1mpact1ng REX’s reputation its abihty to execute its 1nnovat1ve and

disruptive busmess model,. and dr1V1ng consumers away from REX and back into the MLS 3
regime, ensuring higher commissions that benefit NAR’s members

9. Ifthe NAR and its MLS partners, which now 1nclude Zillow, are allowed to once
aga1n close off transparent access to home 1nventory by entering into agreements among

themselves that disadvantage all but their own membership, consumers and’ competition will :

| su_ffer.

I THEPARTIES - - |
10.  Plaintiff REX is a Delaware corporation in good standing, incorporated as REX -
Real Estate Exchange, Inc., with: its principal place of busmess at 3300 N Interstate Hwy 35, |
Suite 149 in the City of Austin and State of Texas.
11.  Defendant National Association of Realtors is a trade association organized and

existing as a non-profit corporation_ under the laws of the State of Illinois with its principal place :

.of business at 430 N Michigan Avenue in the City of Chicago and State of Illinois. NAR has |

members residing in the State of Washington and within this District. NAR may be served .

.through its registered agent.

12. Defendant lelOW Inc. is an online real estate marketplace company Zillow, Inc.
isa general corporation organized and existing under the laws of the State of Washington with
its principal place of business at 1301 Second Avenue, FL 31',: in the City of Seattle and 'State of .
Washington. Zillow, Inc. maintains real estate brokerage licenses in a number of states. It may
be served through its registered agent. | |

13. - Zillow Group, Inc. offérs online real estate servrces and is a general corporation -

organized and existing under the laws of the State of Washington with its principal place of

Al\/fENDED COMPLAINT FOR INJUNCTIVE RELIEF 1 FOSTER GARVEY PC_t

AND FOR DAMAGES - 4 1111 THIRD AVENUE, SUITE 3000
Case No.: 2:21-cv-00312- TSZ . . SEATTLE, WASHINGTON 98101-3292
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busmess at 1301 Second Avenue FL 31, in the C1ty of Seattle and State of Washmgton It may |

‘be served through 1ts registered agent

:.14. lelow Homes, Inc:; is organiZed and existing under: the laws of the State of

'Delaware, with its principal place of business at 1301 Second Avenue, FL 31, 1n the City of

Seattle and State of Washington. It maintains :realv estate brokerage licenses in a number 6f states.

It may be served through its registered agent.

-15.  Zillow Listing Services, Inc.- offers miscellaneous real estate services. It

‘maintains real estate brokerage licenses in a number of states. It is a general corporation

organized and existing under the laws of the. State of Washington with its principal place of

business at 1301 Second Avenue, FL 31, in the City of Seattle and State of Washmgton It may

be served through its reg1stered agent.

16. - Trulia,lLLC is a limited liability company organized and:existing under the laws l

of the State of Delaware with its principal place of business at 1301 Second Avenue, FL31,in

the City of Seattle and State of Washington and its sole governor is Zillow, Inc. It is a real estate

website. It may be served through its registered agent.

- III.  JURISDICTION AND VENUE

17. P1a1nt1ff REX brings this action seeking injunctive relief, damages treble
damages cost of su1t and reasonable attorneys fees, arising from Defendants Vlolatlons of
Section 1 of the Sherman Antitrust Act, 15 U.S.C. § 1 and Section 1125 of the Lanham Act, 15
US.C. § 1125. This Court has subject matter jurisdietion of Plamtiffs federal law elaims
pursuant to 28 U.S.C. § 1331 (federal question) and 28 -U.S.C. § .1337 (commerce and antitrust

regulation). Plaintiff has sta‘nding to bring this action under Sections 4 and 16 of the Clayton

Act; 15U.S.C. §§ 15, 26.
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18.  Plaintiff's state law claims, including under the Washington Consumer Protection

Act, RCW Ch. 19.86, arise out of the sarne factual nucleus as Plaintiff’s federal law claims. This

Court has subject matter juﬁsdiction of Plaintiff’s pendent state la\iiz claims pursuant tof2-‘8 :U.S.C. 3
§ 1367, whrch shculd be exercised in the interests of judicial econcmy, convenience, and
fairness. |

| 19. This Court has personal _]UIlSdlCtlon over Zillow and NAR and venue is proper
here pursuant to 28 U.S.C. § 1391(b)(2) Zillow Defendants are headquartered and/or orgamzed'.

in Washington and have engaged in acts in furtherance of an unlawful restraint of trade w1th1n :

‘the state ,and‘ this District. Zillow’s own Terms of Service specify exclusive venue in state or

federal court in King County, Washington

20. NAR regularly transacts business within Washington and this District. In 1908
the predecessor to Seattle King County Realtors became one of “19 charter members of the :
NAR, with which they are still afﬁliated, noting that local members enjoy the “added securlty of
a team of advocates standing with them and for them, to protect their -1nterests, from Seattle to
Olympia to D.C.” This Seattle/King County affiliate of NAR is headquartered in Bellevue,
Washington. NAR has also committed substantial acts in furtherance of i_ts illegal restraint of
trade within the state and this District. |

21. : REX employs licensed real estate agents and has real estate listings"in this District
and in other locations across the 'countr-y, all of which have been affected by Zillow’s change in

web display. Zillow operates its website, including the new web display, within this District.
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IV. FACTS
A. Traditional NAR/MLS Residential Real Estate Brokerage Services

22.  Brokers, agéﬁts, and REALTORS?® participate in the marketplace for residential

real estate brokerage services in local markets throughout the United States. Brokers and agents

are licensed by the state through education programs and successful completion of a real estate
exam. Brokers can work independently or employ other agents through their own brokefage.

Ageﬂts work for a supervising broker to facilitate real estate transactions, bring buyers and sellers

together, and are paid a commission. Some agents are also REALTORS®. REALTORS?® are

members Vof the NAR.

23.  NAR is the nation’s largest trade association, boasting 1.45 million members, 54
state and territory as,sociations, and approximately 1,130 local associations. The mission of the
NAR, as stated by the organizatidn;s CEO Bob Goldberg, is to advance the interests of its
members. In a 1'eceﬂt speech, Goidberg explained the NAR’s top priorities: “First and foremost,
it’s imperative that we are not just the National Association OF REALTORS®, we are also the
National Association FOR REALTORS®.” (emphasis in original).!

24, The NAR controls a large portion of MLSs thrqugh local associations of realtors,
which are members of and governéd by the NAR. The reach of NAR is extensive, as

demonstrated by NAR’s map of affiliated MLSs.2

! CEO Update — 2017 Board of Directors, hitps://www.nar.realtor/ceo-update-2017-hoard-of-directors (last visited
Mar. 6, 2021). ’

2 MLS Map of the National Association of Realtors®, NAR, https://www.nar.realtor/mls-map-ofthe-national-
association-of-realtors (last visited Mar. 6, 2021).
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mutual data exchaﬁges and the struc:ture of compensation offers. MLSs even di'scipline:mémbers
with financial penalties. Because-of the size and scope of the NAR and MLSs, these rules have
become ubiquitous within the marketplace—essentially making consﬁmers subjéct to them.

29:  Real estate brokers and ageﬁts are compensated through the commissions they
earn on transactions. Seller agvents represent the homeowner. These agents are often referred to
as “listing agents” because they place their clients’ properties 'Qﬁ one or more lists of available
homes for sale. Buyer agents represent clients interested in i)urchasing a home for sale. |

30.  Unlike the standard arrangement in other agency businesses, home sellers and
buyers generally do not pay their brokers separately. Insteéd, under a decades-old NAR rule,
sellers agree upfront to pay commissions owed to the brokers on both sides of the deal. Under
the Buyer Agent Commission Rule, which is standard across many MLSs, sellers must make a
predetermined offer of 'cdmpensation to the agent representing the buyer. REX is the exception
to this ,expénsive business practice rife with conflicts of interests. ‘ |

31.  While sellers can offer any amount of compensation to buyer agents under the
NAR rule, seller agents instruct their clients that they need to induce buyer agents to bring clients
who may be interested in their homes. The takeaway is that sellers should offer the highest

marginal price. A script for seller agents from the brokerage firm Keller Williams illustrates this

dynamic:
AMENDED COMPLAINT FOR INJUNCTIVE RELIEF ) FOSTER GARVEY PC
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Explaining How Commission Is Used: Script #4

SELLER: Can you reduce your commission?

AGENT: Of course. As you know, commissions are negotiable.:But let me
ask you—what are you trying to accomplish by getting me to
reduce the commission?

SELLER: I'm trying to save money. _
AGENT: ~ Tunderstand. Do you know how a commission structure works>
Serzer:  Not really. 1just know that I have to pay you a certain amount of

what I receive for my house, and that means I get to keep less.

AGENT: Let me explain what happens when you reduce a commission.
First of all, half of the commission usually goes to a cooperating
agent. When you reduce the commission, you reduce the -
incentive for that agent to bring a buyer to your house. If an agent -
has ten different houses, nine of which come with a 3 percent .
commission, one of which comes with 2.5 percent commission,
which houses do you think they’re going to show?

SELLER: The ones with the larger commission.

AGENT: Absolutely. You're putting yourself at a disadvantage competitively
" when you reduce your commission, wouldn’t you agree?

. SELLER: 1 guess that’s true.

- 32, As the above seript and extensive economic- studies dem‘onstrate buyer agent

commissions are not pegged to the amount of work performed or skill d1sp1ayed by the agent

‘representing the home buyer. And it is virtually impossible for buyers to negotiate down buyer

agent commissions during the transaction. Buyer agents are prohibited from urging the buyer to
negotiate with the seller directly. And once a seller agent has received an offer on a property, the
seller agent and the buyer agent are prohibited from attemptihg to modify the buyer broker agent

commission unilaterally.
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33, These indusﬁ'y practices, including mandated NAR-éndorsed MLS member rules,
preserve sky-high real estate fees across the United States. “Essentrally, the MLS listmg, one
commentator explains, ‘acts as a tool which competing brokers can use to help enforce a near -

994

uniform commission' rate and drive out discounters. Industry insiders agree with this

assessiment. For example,' the brokerage firm and MLS-meniber Keller Williams candidly admits .

{in its instructional materials that offering less than 3% in buyer agent commissions on an MLS

“will reduce the number of willing and qualified buyers that will see your home.” The interbroker _

compensation steers-consumers to high-commission' properties and stifles price competition in

the $100 billion market for real estate brokerage services.> An attorney who has represented -

| many MLSs suggests that ending mandatory payments from sellers to buyer brokers would allow

buyer-srde agents to price their services in line with their skill, experience, and the client’s needs
There would no longer a standard” or going rate for buyer agent fees.b

34, The largest brokerage firms, including Re‘dﬁn, Coldwell Banker, RE/MAX,
Keller Williams, Compass, and Century 21-are distinguished by their faithful support of NAR |
and willing participation in the MLS. In stark contrast to ‘rraditional brokerage firms, REX has

always maintained its independence from the NAR/MLS chokehold.

4 Bradford w. Muller Encouraging ‘Price Competition Among New Jersey s Residential Real Estate Brokers, 39
Seton Hall L. Rev. 665, 683 n.100 (2009).

3 A Government Accountability Office report describes how steéring works: “When choosing among cornparable
homes for sale, brokers have a greater incentive — all else being equal — to first show prospective buyers homes
that offer other brokers the prevailing commission rate than homes that offer a lower rate.” U.S. Gov’t
Accountability Office, GAO-05-947, REAL ESTATE BROKERAGE: Factors That May Affect Price Competition,
13 (2005); see also Panle Barwick, Parag Pathak, and Maisy Wong, Conflicts of Interest and Steering in Residential
Brokerage, American Economic Journal: Applied Economics 9(3), 191-222 (empirically substantiating the
concerns that steering explains the general uniformity of commission rates).

6 Brian N. Larson, The End of the MLS as We Know It, Inman (Aug. 15, 2006).
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35.  Under the NAR/MLS regime, real estate commissions in the United States are
two to th_ree times. higher than: rn comparable international markets.’ Americansl spend - an
estimated $100 billion annually just on the commissions forl buying and selling homes.

36.  To put these costs in perspective, on a $720,000 sale—currently, the approximate
median price for home sales in King County, Washington;—consumers surrender upwards of
$40,000 in real estate brokerage commission fees. Despite the 'widesprearl adoption of on:line
home searching, which dram‘atically reduces the-lerbor requirements for agents, brokerage service
fees remain Iargely unchanged and untethered to the effort expended

‘37. NAR rules are currently the target of numerous federal cases allegmg illegal
restraints on trade. Last year, the United States Department Qf Justice announced a simultaneous

lawsuit and settlement with NAR concerning four anticompetitive rules widely enforced across

[ NAR-affiliated MLSs: (1) NAR’s Global Commission-Concealment Rules through which MLSs

prohibit the disclosure of offers of compensation to buyer brokers; (2) NAR’s Free-Service Rule
through which buyer brokers mlsrepresent to buyers that thelr services are free; (3) NAR’s
Commission-Filter Rules and Practices, which enable buyer brokers to filter listings based on
the level of buyer broker commissions offered and thereby exclude homes with lower
cemmissions from consideration by potential home buyers; and (4) NAR’s Lockbox Policy,
which limits access to the lockboxes—and therefore acceés to the homes themselves—to only
brokers who are members of a NAR—afﬁliated MLS. Ac_cordiug to DOJ’s complarnt, these rules
“reduce price eompetition among brokers and lead to higher prices and lower quality servvi‘ce for

American home buyers and sellers.”

7 Panie Jia Barwick & Maisy Wong, Cempetition in the real estate brokerage industry: A critical review, Brookings
Institute (Dec. 2019) at 8; Moehrl v. Nat’l Ass’n of Realtors, 2020 U.S. Dist. LEXIS 182532, at *28 (N.D. Ill. Oct.

2. 2020) (stating that U.S. real estate commission rates are “sufficiently higher than in comparable international
markets.”). .
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38.  Four other pending cases filed by consumers in district courts in: Illinos, :

[Missouri, and Massachusetts challenge agent commissions. : Plaintiffs-in these cases transacted

through the MLS and allege that they patid inﬂ_ateo prices due to the Buyer Broker Compensation
Rule. Two of these four cases were filed subsequent to the DOJ action, :Bauman v. MLS and
Leeder v. NAR. The other two Mothrl v. NAR and Sitzér v. NAR, ‘were filed-in: 2019 and have
survived motions to. drsmrss As the district court Judge pres1d1ng over Moehrl noted, “it is éasy
to understand how the Buyer Broker Commlssron Rules “could plausibly result in inflated
cornrnission rates.” Moehrlv. Nat 'l Ass’n of Realtors, No. 19.-CV—0161_ O,-2020 WL 5878016, at

*9 (N.D. Il Oct. 2, 2020). The arrangement allows for only the “hypothetical possibility” of

__negotiating anything loWer than the standard 2.5%.to 3% of the total home sale .typicélly paid

out to buyer brokers.®
" B.  TheREX Model -
_ 39 REX is a licensed broker in a number of states nationwide and ernnloys;salaried,
licensed real estate. agents, including in Washington State. REX competes with traditional

brokers and agents—generally members of the NAR and/or MLSs—to provide residential real

estate brokerage services to consumers wishing to buy or sell homes. REX routinely represents

consumers on one side of the transaction while a traditional NAR or MLS member .agent

represents the counterparty

40.  But unlike NAR/MLS brokers who market homes through high-dollar

commission offers to other brokers, REX uses d1g1tal technology to market the home directly to

8 In Sitzer, the district court similarly ruled that plaintiffs pled a cognizable'éntitrust‘clai'm. The court’s opinion
denying the motion to dismiss referenced the incentive for buyer agents to steer clients towards homes whose sale

‘|| necessarily results in artificially high commissions: “buyer-brokers can use their access to MLS information

(unavailable to potential home buyers) to view details about the offered levels of buyer-broker compensation and
dissuade clients from viewing or pmchasmg homes with lower buyer—broker commission offers, thus stee11ng :
them to properties with hroher-paymg commissions.” Sitzer v. Nat’l Ass’n of Realtors, 420 F. Supp. 3d 903 915
n.4 (W.D. Mo. 2019). .
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consumers looking to buy, sell, and manage their home. According to industry data, ninety

| percent of consumers search online for a home. Seventy-three percent of consumers reported

using a mobile/tablet device or app for their home search. Andisixty—eight percent of dﬁline
buyers find their home'Without an agent. REX’s platform allows direct-to-consumer reach and
reduces customer acquisition costs. Through REX’s propriétary technology, consﬁmer_s can list
their homes from their smartphones and see their listing go live wi_thin two days With ads
specifically targetiﬁg interested buyers. REX’s ad generation algorithms generate personalized
ads targeting -online home shoppéfs. Through REX’s end-to-end customer service ekperience,
consumers can easily search, shop, _transéct, manage, and mO\./e into the home of their dreams.

41. REX’s model_ is V\-/orking. Rather than the average nétional brokerage
commission rate of roughly 5.5%, which includes listing and buyer agents’ commissions, REX’s
clienfs spend, on average, only 3.3% in total commissions with the anticipation of driving the
costs still lower. |

42,  Using its model over the past five years, REX already has saved consumers more
than $29 million in commissions. Not surprisingly, REX’s revenues have grown every year.

43.  REX is now active in markets spanning twenty states and jurisdictions including
Arizona, California, Colorado, D.C., Florida, Georgia, Illinois, Massachusetts, Maryland,
Minnesota, Nevada, New York, New Jersey, North Carolina, Oregon, Pennsylvania, Texas,
Utah, Virginia, and Washington. |

44,  REXis driving real éstate commfssions down for the samevreason that transaction
costs have plummeted across the service economy. Over the past several decades, advancemenfs
in information technology have slashed the fees once captured by middlemen, agerits, and
brokers. Online travel sites have made business and leisure travel costs more transparent and
competitive. Charles Schwab, Ameéritrade, and Robinhood have made no-commission or low-

commission stock trades the new normal. Uber and Lyft have lowered the cost of trar_lsportaﬁOn.
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DoorDash, Grubhub, and Instacart have reduced food d_eli\}ery costs. Airbnb has made lodging

{more affordable. Even life insurance policies are cheaper due to internet-driven price

competiﬁon. REX’s mission is the same.

45: By combining digital technology with an honest approach to every consumer
relationship, REX aims to usher in an era of zero-commission home sales where consumers
would be free to move about the country without the enormous personal expense in brokering a
home. Americans would enjoy enhanced job mobility and educational advancement and a greater
chaﬁce at -weélth creation for middle-class families when the transaction costs of buyinzlgr a home
are reduced. The volume of home transactions has been flat over the past two decades, despite a
more-than-twenty-percent increase in the number of households. The increase in the volume of
home sales driven by lower transaction costs would spur the creation of new jobs at higher wages
for electricians, plumbers, carpenters, and other trades whose demand for services clusters
around the purchase and sale of homes. Moreover, states and municipalities' that fund their
police, fire, and teachers through real estate transfer taxes would benefit from the uptick in sales
volume.

C. The Importance Of Internet Aggregator Sites Like Zillow

46.  Since REX launched in 2015, the company has utilized aggregator sites to market
clieﬁts’ homes. Because many interested buyers start their home search on aggregator sites,
these digital hubs are a critical channel for REX. Because REX markets diréctly to consumers
interested in buying a home at a lower transaction cost, aggregator sites facilitate REX’s ability
to reach a large audience of potentially interested buyers. Thus, these aggregator sites hellp REX,
and its clients, to maneuver around the NAR/MLS cartel’s high-commission étrictures.

47.  Before aggregator sites like Zillow, information about homes for sale was
cohtrolledventirely by Defendant NAR’S broker cartel. Not long ago, consumers went to agents |

who furnished their clients with books or computer print offs of MLS listings. Crucially, the
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agent was the gateway for listing data. That slowly began to changé when the NAR and MLSs -
began allowing certain—but not all MLS—listing data to appear on public facing websites such

as the NAR—licensed Realtor.com. .thably, the NAR rules provide that listin_gs'from MLSs must - |-

{ be segregated from any non—MLS listings.

_ 48. Independent real estate aggregator sites made the market far more accessible to

_consumers——glvmg ‘them direct’ access to see .available. homes They largely removed

information asymmetry between consumers and real estate agents. Consumers could shop for a -

home without an agent. Aggregator sites upended NAR/MLS control over 11st1ng data.
49.  Zillow stated in its 2018 _IO—K filing with the Securities_ and Exchange
Commission:that one of its “competitive adyantages’? was its:

Independent Market Positions and Consumer Focus. Zillow Group has been built
independent of any real estate mdustry group. We maintain an unwavering
commitment to giving consumers free access to as much useful mformatlon as
possible. We provide information, products and services, designed to empower

~ consumers to make informed decisions about homes and the residential real estate
market. We believe our independence enables us to create compelhng p10ducts
and services with broad consumer appeal.

50. ~ According to data :reported in Zillow’s 2018 10-K, “Zillow Group brands
represent nearly three quarters of market share of all mobile exclusive visitors to the real estate
category.”

51 The NAR -and MLSs well understand the competitive threat that internet
transparency presents The NAR has conducted studies.showing that consumers use the 1nternet :
as a resource When transactlng-homes more frequently than_ any other avenue—even more than
professional agents and brokers. NAR’s same study indicated that more potenttal home buyers
began their search for a home_i on the internet than in any other place.

52.  Maybe most telling, the NAR’s own research shows that fifty-two percent—more

than half—of home buyers found the home they bought on the internet. .
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53, Zillow and Trulia are the first- and fourth-most-visited aggregator sites in the

‘United States. In 2015, the Federal Trade Commission approved.the merger between Zillow and

Trulia, _paving the way for the rise of a behemoth hub site. Zillow’s sites, Zillow, Trulia, and
StreetEasy, received more than 9.5 billion vrsits in 2020, and over 200 Qmi_lhon unique .users (as
defined by Zi-lljow)' each r_nonth, with information on approiirnately 1-35 rnillion homes. Zillow
is undoubtedly a dominant doorway into the residential real estate market—'as Zillow itself notes
that “more people search. for lelow than ‘real estate.’”

54. _ The second-most-visited aggregator site, realtor.com, is hcensed by NAR and, as
such, has never been open to non-NAR, non-MLS brokers hke REX.

55. . As Zillow attracted visitors, it also provided home sellers wrth leverage. Zillow

offered sellers access to consumers unimpeded by the traditional bro‘ker gatekeepers. Brokers .

such as REX, which help consumers sell homes outside of the MLS system, could list homes on

Zillow alongside hornes listed by competing brok_ers who were members of the NAR/MLS cartel. :
When an interestedbuyer search_ed Zillow according to selected criteria,' homes within those
parameters were d1sp1ayed—regardless of whether they were listed by an NAR/MLS afﬁhated
broker. Zillow functroned as a genuine digital hub. It d1splayed the listings in accordance with
the preferences expressed by the consumer conductlng the home search. Within Zillow, homes
listed by brokers inside and outside the MLS stood on equal footing.

_ D. Zillow Agrees To Degrade Non-MLS Llstlngs Upon Joining NAR And
' MLSs

56.  But that all changed when Zillow joined the NAR and MLSs.

57.  In 2018, Zillow became an ibuyer. An ibuyer gives a cash offer to a homeowner

| at a larger discount to the home’s market value in return for offering the convenience of a speedy

transaction to those who wish to sell quickly. If the homeowner accepts the offer and the

{ transaction closes, ownership: transfers to the 1buyer Zillow’s ibuying arm is called lelow _
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Offers lelow is how transactrng thousands of homes annually through its Zillow Offers brand

-On rnforrnatlon and behef the growth and substantlal rnventory of Zillow- owned homes placed

Zillow in a new position: Instead of focusing on being an open access point for consumers to -

4 |{display and access residential real estate listings, Zillow’s interests turned to its own substantial

home inventory. _
58.  With some fanfare, Zillow announced in the fall of 2020 that it would “no longer‘

[be] a third party,” but an MLS participant joining “local and state associations, and the National -

| Association of Realtors,” standing “shoulder-to-shoulder” and “locking arms with like-minded

partners like you.” Leaving nothing to doubt, Zﬂ:low signaled its dedication to the legacy MLS

| model—and inflated commissions—by committing that “all Zillow-owned homes will be listed

in MLSs with commissions paid to agents representing huye‘rs.” The NAR rule mandating offers
of commissions to buyer agents,;now adopted by Zillow, is the paramount reason that real estate
commissions are two to three trmes higher in the United States than in comparable international
markets. | | | | | |

59. _ZiLIow also puhlicly promised to use its considerable reach to.enforce the NAR’s
and its afﬁliated MLSs” grip on the market, stating that it would use MLS data feeds to populate
its website. Zillow did not however specify either how or when it would implement the change

60.  In coopting Zrllow the NAR/MLS cartel blunted a threat to 1ts expansive
rnembersh1p, again erecting hurdles to prevent consumers from escaprng the prrcey clutches of
the traditional realtor regrme When Zillow entered the cartel it agreed to segregate, conceal,
and demote non-MLS listings. Zillow—the one-time source of listing -1nfor_mat1on ab‘out all

homes for sale—is now boycotting brokers that operate outside the NAR/MLS regime.
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visible. The first tab, titled “Agent listings,” displays homes listed by MLS agents. The label is

incorrect: the tab is -not'all agent IIistings:,'but exclusively MLS agent listings. Non-MLS agents

are eXclhded The second tab, labeled “Other listings,” presents all non-MLS homes, including

,homes listed by licensed agents that are not part of the MLS Homes 11sted by REX’s licensed

agents have been relegated to this second tab ‘Neither of these tabs was present on the earlier .

| version of Zillow. Th1s new web d1sp1ay includes several features that. degrade Z1lloW s quahty

from a. user’s perspect1ve and insulate MLS brokers from competrtron There is no consumer -

| benefit from putting REX homes in a separate category. Moreover, from Zillow’s point of view,

the company incurred upfront costs—and continues to incur ongoing costs—by segregating non- -

MLS listings under a hidden tab. -

65. Importantly, the new default when users search on Zillow is the “Agent” tab.
Thus, a homehuyer visiting Zillow 'sees only the MLS offerings, unless they' notice the “Other”
tah and do extra vt/ork to. figure out What is heing concealed-behind this misleading and
unﬂattering label. Zillow no longer allows consumers to see eirer}r home tor sale in a single
screen. -When consumers on the new site search for a home listed. on Z1110W W1th1n a certain
price, their search results no longer surface all listed homes W1th1n the consumer’s price range
on one screen. With the current web display, consumers only see a portion of homes based on
Whether they are viewing or searching homes .Within_ the Agent tab or the Other tab. Té6 see every
home _listed for sale, they must move back and forth betWeen these tahs. The redesigned site ,
unreasonably suppresse's vital information about homes for sale that rneet'consumers’ seal'ch
criteria._ | L |

66. - . In Zillow’s new web display, REX’s homes are grouped with the “Other listings”

' category. The class1ﬁcat10n is not only inaccurate and: nonsensical, it is rmsleadlng and

deceptrve
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, 67 Every REX home i is listed by a licensed: real estate agent Membershlp in the .
NAR and MLS trade groups are not conditions precedent to becom1ng an agent Agents are
hcensed by states Every REX agent is duly hcensed by the approprrate state authority -
responsible for regulatmg the pract1ce of real estate

. 68. Zrllow knows, of course, that REX is a 11censed broker with hcensed agents. REX
currently pays Zillow to be a part of lelow s Premier Agent program.  Under- thrs program, |
Zillow, for a fee, allows REX agents to be displayed, and hopefully contacted, by consumers
searching for homes in a given area (regardless of whether the home(s) that surface in the display

are REX or other broker _listings). REX agents can be, and are, classified as premier agents by

Zillow, yet REX homes are all categori_zed under the Other tab, not the Agent tab. Zillow

describes REX as an “agent” when REX pays Zillow to be highlighted .as such, but now

deceptively. categori_z,es REX’s: home listings in the “other” non-agent category. Zillow’s

conceahnent of REX listings to the other category conveys to consumers that REX agents are

not licensed agents. -

. 69. Zrllow has 1mp1emented this change nat10nw1de on its Websrtes Zrllow com and
Trulia.com.

70.  Asaresultof Zillow’s new deceptive and anticompetitive display, few consumers

will see all homes for sale.” Top sites, Zillow Realtor com, and Trulia now all have restrictions

based on NAR and MLS gurdehnes Realtor.com only accepts | homes listed by NAR members.

lelow s redesrgn on Zillow.com and Truha com now degrades non- MLS hstmgs by plac1ng K

'them in the “other” hst1ng category under NAR/MLS rules. In its current state, the NAR/MLS

regime has once again wrested control and is excludrng non-members through the

anticompetitive application of their rules to enforce high commissions.
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E. lelow s Compllance w1th NAR’s Rules Was Reviewed and Enforced by
NAR’s Multlple Llstmg Services

: 71. | NAR as a trade assoclatlon operates through its members and its members
actions. Its members have the r1ght to hold themselves out to the pubhc as Realtors® NAR’
trademarked brand ' N

72. . NAR requ1res its members—mcludmg lelow—to.comply with a Code of Eth1cs '
though sanctions 1ncludmg the r1sk of expulsion and penaltles Many NAR-afﬁhated MLSs
require NAR membershlp, so the loss of NAR membership may result i ina loss of access to MLS
serv1ces.

73.  NAR requlres 1ts afﬁhated Mult1ple L1st1ng Serv1ces to comply w1th NAR Rules,

including the mandatory offer of compensatlon rule and the mandatory co- mingling rules.

74.  NAR authorizes its members to enforce its rules by and through the Multlple

L1st1ng Services afﬁhated with NAR.

75.  NAR 1mp1ements 1ts rules by and through its members and the Multlple L1stmg |
Serv1ces actmg to enforce and 1mp1ement the rules.- '
76.  NAR creates its rules through the participation of its members.
7_'7. NAR wants, and 1nstructs its members to comply with its rules.

78. NAR te11s its affiliated Multiple Listing Serv1ces that if they do not follow NAR-

Aapproved rules then they are not entitled to insurance coverage and NAR may revoke their

charters.

79. ltis I:\.IAR"s intent that all member Multiple Listing Services comply with NAR’s
policies.
80. - Upon information and belief, NAR reviews member compliance to ensure

menibers follow and implement NAR’s rules.
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'81.  -NARhad knowledge of, and approved of, Zillow’s decision to become a mémber

of NAR. -

82. -When Zillow joined NAR and its affiliated MLSs, it agreed and was required to .

follow their rules, - including the mandatory compensation rule and ‘the co-mingling and

segregat1on rules.’

83; Some NAR MLSs requlred Zillow to make changes to its d1splay products

1nclud1ng moving of REX l1st1ngs to “Other L1st1ngs

84. . Some NAR MLSs reviewed Zillow’s proposed new dlsplay to ensure compliance
with NAR rules before Zillow 1mplemented the change |
85: Some NAR MLSs approved of lelow S new d1splay

86. NAR rules required 1ts members including its affiliated MLSs to enforce

.Z1llow s compliance with NAR niles.

87. Upon 1nformat1on and belief, NAR was aware that its members by and. through

its affiliated MLSs, were rev1ew1ng and enforcing Zillow’s compl1ance with NAR rules.

88. Z1llow s movmg of REX l1st1ngs to “Other Listings” was done to comply w1th

NAR’s co-mingling . rules including the segregation rule. Zillow has stated that it Would not

have relegated REX listings to the “Other Listings” tab if not required to do so by NAR-affiliated

F. The Resulting Harm To Competition N
89. The “Other listing” category s1gmﬁcantly conceals REX’S hstmgs behlnd the

prlmary results. Because the default option is the “Agent l1st1ng tab, many consumers will never

click on the tab that includes REX homes. It is likely that many consumers will never even

9 NAR'’s mandatory rule 18.2.10 permits “co-ming][ing of] listings of other brokers received in an IDX feed with -
listings available from other MLS IDX feéds, provided all such displays are consistent with the IDX rules”
allowing “consumers ... to execute a single property search of multiple IDX data feeds ... on a single search
results page ... .” : ) ‘
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home in the “Other” tab must have. an unrepresented- seller. Even exper'ienced real estate

. part1c1pants are confused by the decept1ve labelling of Zillow’s cartel- fr1endly redes1gn

94. The ‘other” category groups REX homes with For Sale by Owner (FSBO) and

| foreclosure propertres. This is harmful for several reasons. FSBOs and foreclosures are a small

percentage of the total homes for sale in any market. As a result, the “Other llstings_” tab will .

|include far fewer l1st1ngs than the default “Agent l1st1ngs tab In the screenshot above forf

example, there are 616 Agent Listings versus only 77 Other L1st1ngs Consumers are much more

likely to search only within the largerpool of “Agent listings,” where they can more easily

perform price comparisons.of nearby properties for sale. Interested buyers are likely to.continue -

avoiding ormissing “Other listings” altogether.

95.  To the extent that consumers vieW homes in the “other” category,‘they will see .
REX homes alongs1de FSBOs and foreclosures But those propert1es present a buyer experience
easily d1st1ngu1shed from purchasing -a REX home. Consumers who purchase FSBOs must
negotiate directly with the homeowner. Buyers of REX homes negotiate with a licensed REX
agent. And, in the event the buyer of a REX home does not already have an agent, REX will
ass1gn a separate expenenced agent to represent the buyer at no cost to buyer or seller.
Foreclosures s1gnal to many consumers that there will be legal complications around the
c’ondition of the home and questions as to the status of the title. Moreover, homes in foreclosure
also connote the risl{ that the home may be distressed ldue to-lack of_ upkeep due to lack of funds.
Z1llow s new d1splay leads consumers to view REX homes as. r1sk1er and more compl1cated 1
properties to purchase. Interest in REX homes has already fallen and w1ll contlnue to fall because
of Zillow’s unfair and deceptive business practice.

96. Consumers—buyers and sellers—now experience reduced choice in transactmg

real estate. Sellers, as noted above, may feel forced to do business with the NAR/MLS cartel to

‘have superior placement on Zillow’s dominant website, wh11e buyers may never see the1r best -
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options because REX’s hstmgs (and all others in the “Other hstmgs category) are demoted

. Defendants coordmated conduct drives consumers to homes listed on the high-commission

MLS network. .Competition from REX, which allows buyers and sellers to lower commissions

| to get more home for their money, is suppressed anid REX loses customers. The result stifles

. competrtron from 1ndependent brokers such as REX which save consurmers thousands of dollars :

in reduced commissions on every: home transaction.

97.  The effect of these,anticompe_titive practices harm REX in each of the twenty -

| states and jurisdictio_ns where it currently operates, and it harms consumers REX wishes to serve

within those markets as well as consumers moving into those markets from outside the state. -

‘Because Zillow’s universal d_isolay change concealing non-MLS listings is -implemented

nationally, consumers’ and competitors’ participation in interstate commerce is broadly E
impacted. _ ‘
._G. _Th_e Root:Of ‘TheHarm Lies Within NAR/MLS Anticompetitive Rules '

98.  MLSs serve to effectuate and enlarge the power of the NAR. Courtney Poulus, a

-member of the board of directors for the Greater Los Angeles Realtors Association, describes

the manner in which participants are forced into a set of the NAR’s model rules. She states,
“Iw]hat I see the role currently of the MLS is as a kind of a police force,” promoting the “very
restrictive enforcement of [National Association of Realtors] new policies.”!?

99.  Zillow, in announcing its move to join the NAR and MLSs, stated unequivocally

that it u/as standing _shoulder-to-sboulder_ and locking arms with NAR and MLS  members, |

including agreeing to move to a preferencing of MLS-only (IDX) data feeds.

10" Andrea Bramblla ‘Broker warns MLSs: Help us compete against lelow or lose us, Inman (Jan. 26, 2021),

https://Awww.inman. com/2021/01/26/broker—warns—mlss-help—us -compete- against-zillow- or-lose-us/.
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100. The NAR issues gurdehnes for the MLSs to follow including: rules regardmg the =
clear segregation of MLS hstmgs—sourced from MLS internet data exchange (IDX)—from non-
MLS listings. '

101.  The IDX data. feed originated in the early 2000;, when real estaté,agents_ and

brokers realized they could promoté their listings online. The IDX feed allows agents who are " |. :

‘members of the MLS to have online access to MLS listings and to make these listings publicly

visible on their webs1tes _
102. The NAR and MLSs have established pohcles and rules on how the IDX can be
used. The NAR’s Handbook on Multlple Listing Policy 1ncludes policies apphcable to-MLS B

partrcrpants DX webs1tes and dlsplays The NAR’s policies control the web displays of MLS

members—referred to as partlclpants recervmg the IDX feed. The segregation rule appears

|in NAR s IDX optional model rules providing:

Listings obtained through IDX feeds from Realtor® Association MLSs where the
MLS participant holds participatorv ‘rights must be displaved separately from
listings obtained from other sources. Listings obtained from other sources (e.g..
from other MLSs, from non-participating brokers etc.) must drsplay the source
from which each such listing was obtalned

' This rule also appears in other NAR model rules—it is not limited to an “MLS Operated as a

Committee of an Association of Realtors.” Under this rule, MLS member brokers must display

listings received from fellow MLS brokers through the IDX feeds separately from listings

‘recelved from non-MLS brokers

103. - These rules are promulgated through co- consprrator MLSs. - For instance, the

Brlght MLS is one: of the largest in the nation, covering portrons of six states plus the District of

Columbia, twenty mrlhon consumers, and has over 95,000 subscribers. Bright’s Rule 16.3(h)(111) '

enforces the segregation policy:

1 National Association of Realtors, Handbook on Multiple Listing Policy, Model Rules and Regidations for an
MLS Operated asa Commzttee of an Association of REALTORS, Rule 18.3.11.
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Non-MLS Listings. IDX Part101pants and Subscnbers are not permitted to display
or frame non-MLS listed properties [Non-MLS Listings] on any page or window
of their web “site that displays the listings of other Participants obtained
_from Bright MLS’s IDX Database. Such Non-MLS Listings may be displayed on .
* a separate page or window of the IDX Participant’s web site. .
REX does business n several markets where the Bright MLS:operates and implements this rule.
Slmilar rules are advanced by other MLSs across the country ‘
104. - Zillow’s webs1te rede51gn which demotes non-MLS hstings is driven by its
voluntary membership in the NAR and MLSs and the agreed adherence to their rules.

105.  Zillow acknowledged in communications with REX that the segregation between

.MLS and non-MLS properties was not an improvement in Zillow’s web display. As one Zillow E

sales representative explained, “[T]his isn’t a fix, but more a.result of us joining the MLS and

changing over to IDX fe‘eds.”- In another correspondence, a Zillow vice president commented: .

“In general these changes are for us to comply with MLS rules.”

106. Beginning in January 2021, Zillow applied the clearfsegregation' rule to se;iatate
MLS and non-MLS listings ‘ '

107.  The changes to Zillow and Trulia’s sites perfect the NAR/MLS cartel’s control
over the digital hubs of the real estate economy to the detriment of consumers. With Zillow’s
decision to conceal non-MLS listings under the misleading ahd inferior “other” category, listings

frorri Iion-MLS brokers such as .REX will be far less competitive Through horizontal

agreements, three of the most highly v151ted hubs—Zillow, NAR licensed Realtor.com, and

Truha—now p10v1de v1rtua11y no v151b111ty to homes listed by brokers- out51de the market
dominant cartel. The recent changes w111 only prolong the comm1ssmn—dr1ven anticompetitive
practices of the incumbent MLS: brokers and stifle mvestment in mnov_ative, pro-consumer '
altemati\ies such as REX. Mor'eover, if these changes stand and non-MLS listings iemain hidden 7
on the doniinarit portal site, no combetitive broker will emerge offering an aiterueitive to the MLS

regime for the foreseeable future.
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“H. The Change In Zillow’s Dlsplay Is Deceptlve And An Illegal Restralnt Of
Trade

_108. The NAR and MLSs are trade associations made up of competitors in the market

for residential real estatebrokerage services. AThey constitute a sizeable majority of active real '

'estate licensees.

109. Accordrng to NAR CEO Goldberg, the “core purpose” of the orgamzatron is “to

help our members become more proﬁtable and successful ” NAR functlons as a collect1ve

force 1nﬂuenc111g and shaping the real estate 1ndustry » As NAR s CEO acknowledged direct-

to-consumer technology platfonns challenge the ab1l1ty of NAR members to increase their
profitability. The way “to move the 1ndustry forward in our best 1nterest ” the NAR CEO
explamed, was to ¢ 1dent1fy potent1al alliances with external sources seeking to infiltrate” the real

estate market By ° embracmg the compet1t1on Goldberg noted, NAR could bring d1sruptors »

”under the orgamzatlon s tent and leverage them in defense of the NAR’s core m1ss1on of

v mamtammg the proﬁtab1l1ty of its members.

110. The rules promulgated, followed, and enforced by NAR and MLS members,

including the IDX segregation rules requiring member listings to be Idisplayed separately from

matenal interests. Courts have repeatedly recogmzed that NAR and MLS rules are horizontal

agreements between. competltors

111.  Zillow now has begun protliding residentlal real estate brokerage service’s'. |
112.  As discussed above, Zillow also owns and controls two of the most trafficked

consumer-facing residential real estate aggregator websites. As shown by numerous studies and .

2 NAR -CEO Keynote from the NAR Leadership Summit (Aug. 15, 2017),. available at
https://www.youtube.com/watch?v=NfShMRQIx3o. : - -
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NAR’s own research, visibility for listings on residential real estate aggregator websites is now -

| necessary to effectively compete:in the market for residential real estate brokerage services::

113, Zillow represented,fan “external source” that has been “embraced™ by the

' dominant broker carte] and brought within the NAR’s tent. The aggregator site is now a tool to

limit fin.ncvative disrupticn and thereby maintain the high broker commissions that NAR_/MLS
rules require. | Once “independent of any real estate industry group,” Zillovu is now structured to
protect the proﬁtabihty of MLS bquers—the “core purpose” of the NAR.

114.  When Zillow joined the NAR and MLSs, it agreed to abide by their rules,

including the IDX segregation rules. As a result, Zillow now segregates all non-MLS member

[listings from MLS listings, disadvantaging all non-MLS listings; including REX’s:

115.  To do so, Zillow now categorizes MLS listings as “Agent Listings” and-all ncn—
MLS listings as “Other Listings-.” Categorizing REX’s listings in the “Other listings” category
is misleading, deceptive,-and anticompetitive because homes sold by REX on Zillow are listed -
by licensed agents. Further, by defaulting the website to display “Agent L-'i.stings” ﬁrst, Zillow

conceals REX-listed homes by requiring consumers to take extra steps to view them. This new

Zillow-implemented categorization and display misleads and deceives consumers in

contravention of state and federal law.

116. Because Zillow’s d1sp1ay change has been made nat10nw1de it affects REX in

'every market in which it operates and every market w1th1n the Umted States where REX may

_want to operate Consumers and any current or would -be non~NAR non—MLS compet1tors are

also affected nationwide.

117. REX has suffered s1gn1ﬁcant declmes n 1ts hstmg views and showmgs because
of the change in d1sp1ay unplemented by Zillow, which has in turn injured REX. REX has spent
money to mitigate the damage REX has lost customers, and REX continues to suffer injury to

its reputatron because of the change in Zillow’s dlsplay
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118, The new web display degrades Zillow’s 51te w1thout any material pro- -consumer,

: competitive benefit. The concealment of non-MLS listings from Zillow and Trulia’s sites are a

group boycott' perpetuated by NAR. and MLS membets against non-member competitors. -:

Zillow’s agreement-tozcomply:with rules that segregate MLS listings on _their websites, and in

turn demote competitive_ non—MLS listings, Violates federal and state antitrust law. The recent

changes are an 1llegal exclus1onary act. Defendants must be enj joined from enforcmg the clear-

segregation rule to protect the digital real estate economy from this unreasonable restraint on -

‘trade.

V. THE RELEVAN T MARKETS AND DEFENDANTS’ MARKET POWER
119. - NAR, through its members, and MLS members compete with REX in the market

for the provision of real estate brokerage services to sellers and buyers of residential real estate

in local markets throughout the country where REX op.erates. Market participants compete to |

attract buyers and/or sellers to facilitate residential real estate transactions in return for fees, often
in the form of per'centage-based commissions. Market participants must maintain licenses to
provide residential real estate brokerage services.

. 120.  NAR members constitute a predominate share, more than 70v percent, of 'ma_rket
participants (active.licensee_s) per NAR.

121. “By virtue of near industry—wide participation and control over important data,

brokers offermg MLSs possess and exercise market power [over] real estate’ brokerage services

213

122, Onlme display through aggregator sites has become a crucial channel for market _

participants to attract buyers and/or sellers and to consummate residential real estate transactions.

13 Complaint at 11, United States v. National Association of REALTORS®, Case No. 1:20-cv-3356 (D.D.C. Nov.

119, 2020); see also Memorandum Opinion and Order, Moehrl v. NAR, Casé No. 1:19-cv-01610, 2020 U.S. Dist.

LEXIS 182532, at *5 (N.D. 111. Oct. 2, 2020) (discussing the current market dommance of MLSs); Sitzer, 420 F.
Supp 3d at 914 (same). ,
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Zillow and Trulia‘ have become synonymous 'with internet: residential real estate search'.'v The -
first- and founh-mogtitrafﬁcked: aggregator aites, respectively, Zillow and Trulia attract billions
of views per year and hundreds of millions of unique rnonthly site visitors. ' More than half of
homebuyers locate their home on'the internet.

" 123. The NAR, MLSs, and Zillow have 1mp1emented the1r rules and agreement to
exclude and 1mpa1r non—MLS non—NAR member competitors’ access to online display in local
markets nationwide. REX is 1mpacted in all markets where it operates within the nineteen states
in which it hotds brokerage licenses. REX will be further impacted by Defendants’ conduct

because it restricts growth opportunitiés in all other markets nationwide where REX may want

VI. ANTICOMPETITIVE CONDUCT

124. © The NAR and its: licensee members-, MLSsV and .their licensee members, and
Zillow, ‘which has rnemberships in both, 'have Vo'luntarivly joined together in these membership
organizations rnade up of competitors in the residential real estate servicee market, agreed to
abide by their rules, including the IDX 'segregation rule, and have thereby agreed and conspired
to restrain competition b}r non-members. ' | ' '

125. In particular they are using their commonly agreed IDX segregation rule to
implement a change in Zillow.com’s and Trulia. com’s display of home mventory to demote and
obscure: hstmgs by non-member compet1tors

126, Itisa group boycott of non-members denying them effective access to internet '
residential real estate aggregator sites, which are a cr1t1ca11y 1mportant 1nput to effectively
compete in the prOViaion of residential real estate brokerage services. - )

| VII ANTICOMPETITIVE EFFECTS
127. The group boycott affectlng lelow ] dlsplay is unplemented natlonw1de and

affects REX in each local market in which it is active.
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'128. REX s experiencing dramatic declines in consumer views of its listings on Zillow -
sites, which has also led to decreased showing activity. Because of decreased activity on its

listings, REX clients have questioned REX’s effectiveness, have questioned '\x;hy they cannot

find their property on Zillow, have requested that REX co-list properties Wrth MLS members to

increaseits onliine.proﬁle, and have cancelled_, their listing agreements with REX REX is also .
10sing additional customers dne to the related reputational impact of dissatisfied clients and the
inability of potentiat new clients to see REX listings and'inquire about representation.

129. REX_’,si:nnovative‘modelis sufferin_g, and its customer growth and expansion into
new markets is threatened |

130. The change in- Z1llow s site dlsplay provides no tangible competltlve or pro-
consumer beneﬁt Yet consumers W111 be deceived by Zillow’s new, mlsleadlng labels and will
be harmed by the lessened COIIlpCtlthl’l in the marketplace

VIII. CLAIMS

COUNT I - UNREASONABLE RESTRAINT ON TRADE IN VIOLATION OF
SECTION I OF THE SHERMAN ACT, 15 U.S.C. § 1

131.  Paragraphs 1-130 are fully incorporated herein.
132. Section 1 of the Sherman Act states “[e]very contract, combination in the form of

trust or otherw1se or consplracy, 1n restralnt of trade or .commerce among the several States or

|| with forelgn nations, is declared to be 111ega1 ” 15 U.S.C. § 1 with stand1ng for prrvate actions

granted by Section 4 of the Clayton Act, 15U.S.C. § 15.

133. Plalntlff REX competes with Defendant Zillow, member of Defendant NAR,
members of NAR, and n_on-party MLS members in the market for the provision of real estate
brokerage services to sellers and ;bliyers of residential real estate in local.markets throughout the
country where REX operates. Defe_ndant ZilloW also maintains prominent residential real estate.

aggregator websites that are cr_itioal to-effective competition in the market.
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134, _ Alternatively, Plaintiff REX cOmnetes with Defendant NAR, members of NAR, -
and members of non-party MLSs in the market for the provision of real estate brokerage services
to sellers and buyers of residential real estate in lo'oal markets throughout the country where REX :'
operates, while Defendant Zillow maintains frequently visited, or dominant, residential real
estate aggregator.websites that are critical to: effeotive 'competition 1n the local markets where
REX competes. | | |

-+ 135, Defendants NAR and Zillow, with non-party MLSs, entered into a horizontal _|.

‘combination, agreement and/or conspiraoy to boycott and deprive non-MLS non-NAR

members, 1nclud1ng REX, effectrve access to prominent Zillow residential real estate aggregator
websrtes which restrams trade among competitors.

136.  The change to Zillow’s site dlsplay, made pursuant to the NAR clear-segregatron

|rule, is not Justrﬁed by any procompet1t1ve beneﬁt As such, this conduct constrtutes a per se '

violation of Sectron 1 of the Sherman Act, 15 U S. C §1, wrthout necess1ty of further proof or
alternately, under a Rulé of Reason analysrs

137. Defendant NAR and non—party. MLSs have combined to exercise significant _
market power in each local market where REX competes. |

138. The combmat1on agreement and/or conspiracy to restram trade between
Defendants a_nd MLSs_has been implemented natronwrde, affecting consumers and competitors
in every: residentialreal estate services market and thereby interstate' oonnneree. |

139.  REX’s ability to effectiveiy compete and offer innovative and ‘lower.—priced
residential real estate brokerage services to consumers, along with every other similarly situated
competitor, has been constrained by the antioomp'etitiye combination, agreement, or conspiracy

to boycott and foreclose equal access to Zillow’s prominent residential real estate aggregator

sites.
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©140. -Because of Defendants’ anticompetitive group boycott, REX’s ability to’ attract -

‘and retain clients is directly impacted because REX listings are hidden and obscured on the first-

and fourth-most-trafficked aggregator websites, Zillow.com and Trulia.com..  The

: 'anticornpetitive actions are degrading REX’s reputation, decreasing the amount of buyer activity

on REX’s listmgs and therefore decreasing REX’s ability to consummate transactlons

: _Accordingly, REX has lost clients, has been forced to co-list chents with MLS members and has

been repeatedly questioned about the lack of v1s1b1hty of REX hstings on Zillow’s websites

141. REX s bus1ness has been injured by Defendants antlcompetitive actions in
violation of Section 1 of the Sherman Act, 15 U.S.C. §1, and REX is currently suffering and
will continue to suffer irreparable harm if Defendants are not enjoined from their continuing
violations.

COUNT II - FALSE ADVERTISING IN VIOLATION OF SECTION 1125 OF
THE LANHAM ACT, 15 U.S.C. § 1125 (AGAINST ZILLOW)

| 142. Paragraphs 1-141 are fully 1ncorporated here1n
143. | Defendant Zillow operates commerc1a1 websites that aggregateresidential real
estate listings in all fifty states. D'efendant Zillow’s websites operate as a platform for
commerciai adveitising of residential real estate listings. Ziilouv allows consumers throughout
the United States to view homes for sale that meet the criteria specified by the consumer.

144,  Plaintiff REX is a licensed real estate broker in every state where it operates and

employs licensed agents to sell homes. REX is not a mernber of any'MLS or the NAR: "

'145.  Defendant Zillow’s websites contain false and misleading statements that
misrepresent the nature, characteristics, qualities and origin-of its real'estate_ listings, in violation

of 15 U.S.C. § 1125(a). Namely, Zillow labels as “Agent listings” only homes that are listed by

| members of the NAR or MLS. Zillow labels homes listed by REX agents as “Other listings.”
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146, Defendant Zillow adjusted the-default display for the Zillow Websites to show -

_-only homes labeled “Agent Listings” when consumers search for homes Consumers who W1sh

to view homes listed by REX agents must select the “Other Listings™ tab
147. Labellng the real estate listings on Zillow’s websites in the manner described

above actually: dece1ves and/or has the tendency to decelve a substant1a1 segment of consumers

‘using Zillow into behevrng that homes llsted by REX agents are not agent listings.

148.  Defaulting the display on Zillow’s website to only show the real estate listings

labeled “Agent listings” in the manner described above actually deceives and/or has the tendency

to deceive a substantial segment of consumers using Zillow into believing that they have viewed
all homes listed by licensed real estate agents when the consumer conducts a search.

149. Defendants Zillow and NAR knowrngly adopted this labehng system for all

nat10n~w1de listings on lelow as part of a common plan or scheme to confuse m1slead and

decelve consumers regarding the affiliation, connection, or assoc1at10n of the homes listed on
Zillow’s websites.

'150.  Defendants were aware of and kneW that REX was a licensed real estate broker
and employs llcensed agents To wit, REX pays lelow under Zillow’s Premier Agent program

and Zillow class1ﬁes numerous REX agents as “premier agents” as part of this program.

Nonetheless Zillow does not label homes listed by any REX agent as an “Agent Listing.”

_‘ 151. The acts of Defendants described above were and are del1berately calculated to

confuse and/or decerve the public, and said acts constitute Wlllful and dehberate Vlolatrons of 15

‘USC § 1125(a).

152. . Plaintiff REX has suffered injury as a result of Defendants false, mlsleadrng, and
deceptive labeling system either by direct diversion of sales from REX to MLS- and NAR-

affiliated realtors or by alessening of the goodW1ll associated W1th REX, 1n v1olatlon of I5US.C.

§ 1 125(a)
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_ " COUNT III FALSE ADVERTISING IN VIOLATION OF SECTION 1125 OF
THE LANHAM ACT, 15 U.S.C. § 1125 (AGAINST NAR)

- 153. Paragraphs 1-152 are fully 1ncorporated herein.
154. On 1nforrnation and belief, NAR through 1ts MLS members and agents; approved '

|| of Zillow’s dec1s1on to display REX listings as “Other Listings” rather than “_A_gent L1st1ngs.

155. - NAR, through some of its MLS members and agents, reviewed ZilloW"s display-

for compllance with NAR rules before lelow actually changed its display to show REX listings

as “Other Listings”.

156. Z1llow acted as NAR s agent in movmg REX listings to “Other Listings” to
enforce NAR’s rules 1nclud1ng 1ts co- nnngling and seg1egat1on rules. A '

157. The description of REX-listed homes as “Other Listings™ is false. |

158. REX-listed homes are listed by licensed agents.

159. Zill_oW’s description of REX listings as “Other Listings” has the purpose and
effect of increasing traffic to and helping bolster listings of Zillow agents and other NAR dgents. -

160. The 'b‘eneﬁts ovaillow’s deceptive_ conduct to NAR mernbers are also beneﬁts to
NAR as an organization of and for these members.

161. NAR'is responsible for the wrongful conduct of its agents exer01s1ng authority

granted by NAR and for the benefit of the trade association and its members:

162.  Plainiff REX suffered injury as a result of Defendants’ false, misleading, and
dec_eptii/e labeling systern either by direct diversion of sales from REX to MLS- and NAR-

affiliated realtors or by a lessening of the goodwill associated with REX, in violation of 15 U.S.C.

§ 1125(a).
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 COUNT IV — UNFAIR OR DECEPTIVE ACT OR PRACTICE VIOLATING
RCW 19.86.020 OF THE WASHINGTON CONSUMER PROTECTION ACT
(AGAINST ZILLOW)

:’163. Paragraphs 1-162 ate fully 1ncorporated here1n
164. The WashingtOn Consurnef Protection Act makes unlawful “[u]nfatr methods of

competition and unfair or deceptive acts or practices in the conduct of any trade or cormmerce.”

RCW 19.86.020.

165. A private action to remedy an unfair or. decieptive act or practice may establish

injury to the nublic when it (1) injured other persons; (b) had the capacity to injure other persons;

or.(c) has the capacity to injure other persons. - RCW 19.86.‘693.

166. After Zillow bécame a member of MLS otganizations in 2020, it agreed to
comply with the .requirements' of these organizations requiring segregation in search results
presented to consumers between. listings from brokers who are not members of an MLS,
including REX. |

167. Prior to 2021, Zillow search results includedi homes in the geographic .area
specified by a consumer, including those provided to Zillow by an MLS-aligned broker or by a
REX broker. |

168. Butin January 2021, Zillow changed its display so that the first page of results is
presented under a deceptive and mlsleadmg head1ng “Agent hstlngs wh11e hiding REX listings
beh1nd a tab labeled “other hst1ngs » Unless the consumer chcks on the tab he or she will be -
unaware of the REX hstmgs ent1re1y _

169 REX agents are licensed real estate brokers by the states in wh1ch they operate,
including Washmgton State.

170.  Zillow’ s new search listings practlce has the capac1ty to deceive consumers

: because it-does not include all agent hstlngs under that headlng in the ﬁrst page of the search

results. By 1nc1ud1ng hstmgs by REX agents on an obscured page under the headmg ‘other
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listings,” Zillow has the capacity todeceive consumers into the false belief that REX listings are

'not by licensed real estate agents.

171, Consumers and even real estate professionals have been deceived by Zillow’s

new search listings. practice. For example, some homeowners who listed their property with a.

REX agent have received phone calls from other real estate agents offering to list their homes
under the assumption the homeowner was not represented.
'172. Zillow’s deceptive..search listing practi,ceb has injured REX, whose “agent-

employees have lost real estate liétings from homeowners who 1comp1ained that they could no

longer find their home on Zillow.

173. Zillow’s ‘decepti_ve"search listing practice had and has the capacity to injure other
persons as its website is by far the most visited by consumets looking to buy or sell a hom‘er
ca. According to Zillow’s 2020 10-K report to the Securities and Exchange-
Commissicn, its “data and ccntent has helped the Zillow brand become synonymous with real
estate. Today,l more peot)le now search for ‘Zillow’ thah ‘real estate,” . . . and Zillow is the most
V1s1ted brand in the 1ndustry ?
b. . According to Z1110w s 2020 10-K report, the lelow Group attracted an
“annual h1gh of 245 million unique users in July 2020 and more than 9.6 billion vrsrts in 2020”.
174. By falsely indicating that “agent listings™ do not include those by REX licensed
real estate agents, lelow S new search 11st1ng pract1ce has the capac1ty to deceive its more than
240 m11110n annual unique users~1n Washmgton and other states—into be11ev1ng that they have
seen all agent listed homes on a search results page that does not 1nc1ude all such results.
| 175. Zrllow $ new search listing practice also has the capacrty to deceive its more than -
240 million annual umque users by conceahng from them the opportumty to hst or buy a home

from a licénsed real estate agent who may charge srgnrﬁcantly lo_wer commrssrons than a

traditional broker.
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176.  Zillow’s deceptive piactices impact consumers searching for homes to buy as well -

as businesses that compete with Zillow. -

177. -REX and its licensed real estate agents have been injured by Zillow’s d_eceptive o
search listing practice and have suffered darnages in an amount to be proven at trial.

178. REX and rnernbers of'the public are currently suffering and will continue to suffer -

irreparable harm if Defendants are not enjoined from their cont1nu1ng violations.

' COUNTV — UNFAIR OR DECEPTIVE ACT OR PRACTICE VIOLATING RCW
19.86.020 OF THE WASHINGTON ' CONSUMER PROTECTION ACT
(AGAINST NAR)

' 179. Paragraphs 1-178 are fully incorporated hereln
180.. REX homes are listed by licensed agents.

181.  Zillow’s change to describe REX-listed homes as “Other Listings” was done to

| comply with NAR s co-mingling and segregation rules.
13|

182. NAR through its MLS members and agents was aware of the change to Zillow’s

.description of REX-listed homes before and after Zillow made the change.

183. NAR, through its MLS members and agents,v approved of the;change to'Zillcw’s _
description of REX- hsted homes. : -

184. lelow actedasa NAR member and NAR agent to implement NAR’s co—mmghng
and segregation rules in changing'the descriptron of REX-listed homes.: ,

185. The new descrrptlon of REX 11st1ngs has the capa01ty to decerve the pubhc to -
believe that REX 11st1ngs are not listed by licensed agents

~ 186.  The new description of REX listings has the capa01ty to decrease the number of

views to REX hstlngs put in the “Other Listings™ tab. ,' ‘ 7 -

1'87._. The new description of REX listings has the capa01ty to decrease the number of

sellers willing to use REX’s sérvices and agents.
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"188. The potential decrease will hurt consumers and’ the public as a whole by -

‘decreasing ‘competition and having more sellers use higher-commissioned NAR agents

increasing the transaction cost for all home sales subject to those higher commissions.

COUNT VI - CONSPTRACY TO RESTRAIN TRADE. VTOLATING RCW
19.86. 030 OF THE WASHINGTON CONSUMER PROTECTION ACT

189. Paragraphs 1-188 are fully 1ncorporated herern
190. The Washrngton Consumer Protection Act makes unlawful [e]very contract,
combination, or conspiracy in restramt of trade or commerce. ? RCW 19.86.030.

191, Zrllow has agreed to restra1n compet1t1on in the market for residential real estate
brokerage in the Un1ted States by abandomng its long -standing 1ndependence and openness and
adopting the antrcompetrtrve rules and practrces of résidential real estate brokerage
organizations. | | |

192.  Until 2020, Zillow operated its business, includlng its residential real estate search

portal, by serving consumers, brokers, and other elements of the residential real estate market '

'-w1thout agreeing to rules imposed by real estate broker assocratrons 1nclud1ng ML.Ss.

193. In 2020, Zillow renounced its mdependence from real estate broker associations
rules and announced that it would begin complyrng with model rules promulgated by NAR and
adopted by many MLSs. _ - '

194. | MLSs pool resrdentral real estate listings obtained by competing brokers and -
make this mformatron avarlable to all brokers. The NAR has 1ssued “model” rules for local -
mult1ple listing serv1ces, 1nclud1ng rules for “intérnet drstrrbutron of the pooled l1st1ngs,-so—.
called “IDX” rules. o |

195. - Many, but not all‘multiple listing serVice organizations, lrave adopted NAR’s

opt1onal” IDX rule, wh1cl1 prohibits the co-mrnglrng in residential real estate search results of

listings from MLS- afﬁlrated agents and other listings.
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1196 -According to Zillow’s annual. 2020 10-K report, some of its subsidiaries have -

joined MLS organizations, and each MLS has “adopted its own rules” about “how listings data

must be displayed on our websites and mobile: applicationsf’
197. Zillow executives have said the company’s decision to hide REX agent listings

on Zillow’s search portal was a result of its agréement to comply with these multiple’ Iisting

service organization rules. REX has employee-agents in twenty states and juri_sdiétions, and

their listings in Washington and other states have been harmed by Zillow’s decision to hide them

on a second page of search results.

198.  Zillow’s decision to agree to follow the anticompetitive clear-segregation rﬁles
promoted by the NAR and adopted by some MLSs lirﬁits the exposure of listings by REX’s
brokers, whose low :commissions create competition on traditional brokers to in turn lower their
commissions. |

199.  Zillow’s agreement to. follow the énticompetiﬁve MLS éo-mingling rules harms
comﬁetitio_n and consumers. Itlimits the ability of new éﬁtrants with lower commission business

models to attract and retain listings. Consumers are denied information about lower cost

‘alternatives to traditional-listin_g brokers.

200. REX bhas been injured by Zillow’s participation in the anticompetitive co-

mingling rules. After Zillow’s agreement to follow the anticompetitive MLS co—mjngﬁhg rules,

‘'several REX clients pulled their-listings:frbm the company’s agents, expressing a concern that

potentiél buyers could no longer find their homes o_n.ZilloW’s s,ea>rch portal..'

201. REXand members of theApublic are currently sﬁffefing and will continue'_t(l) suffer

irreparable harm if Defendants are not enjoined from their continuing violations.

COUNT VII - DEFAMATION
202. Paragraphs 1-201 are fully incorporated herein.

203." Zillow’s statement that REX homes are not listed by an ag_ént is false.
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'204.  Zillow’s statement that REX homes are “Other Listings” is false.
205. NAR , through 1ts MLS members and agents, had knowledge of, and approved of
Zillow’s statement that REX homes are not listed by an agent

206. NAR through its MLS members and agents, had knowledge of, and approved of,

Zillow’s statement that REX homes are “Other Listings.”

207. Zillow acted as NAR’s agent when 1t stated that REX homes are not listed by an
agent and that REX homes are “Other Listings.”

208. REX-listed homes are listed by its licensed agent/employees.

209. Zillow knows that REX-listed homes are listed by licensed agents.

210. NAR .knows that REX listed homes are listed by licensed agents.

.211.  REX agents are P'remier Agents on Zillow’s-mebsites.
212, Zillow’s statements are made in commerce.
213. Zil_lovtz’s statements are not privileged

214, The description of REX-listed homes as “Other-Listings” instead of “Agent

Listings” harms REX’s reputatlon

215.  The descr1pt10n of REX-listed homes as “Other Llstlngs” harms REX by lowering
the number of views of REX-listed homes and dissuades consumers from listing with REX.
| 21§. - The :description of REX-listed -homes " as ‘thher Listings” harms REX by
decreasing its revennes. . - S l 7 : ‘.
| IX. PRAYER FOR RELIEF
_ Accordingt’y', Plaintiff REX requests that the Conrt:_ '
A. Adjudge and decree that Defendants have commit_ted Violations of Section 1 of the
Sherman Act, 15 U.S.C. § 1. |
B. Adjudge and decree that Defendants have committed violations of Section 1125 of

the Lanham Act, 15 US.C. § 1125.
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C. Adjudge and decree that Defendants have comiﬁitted »viblations_ of each of the state -
“laws emj.jme-rated in Counts IV, V, VI, aﬁd VII and entitled relief provided: for
thereunder including damages, treble damages,'pfeliminaly and permanent injuﬁctive ‘
relief, attorneys’ fees, and costs ﬁursuant to RCW 1 9.786.090: and Washington law.
D Award REX statutory damages pursuant to Secﬁon 4 o_f the Clayt_on Act, 15 USC
- §15. E | ' |
Award REX statutory damages and costs of ‘this-ac-:tion pursuant to 15U.S.C: § 1117.
Award REX damages and statutory damages to be proven at trial.
Award REX treble damages. | |

Award REX attorneys’ fees and costs.

=

- Award REX prejudgmept interest.

J. Issﬁe a preliminary and permanent injunction, pursuant to federal and state law
including Section 16 of the Clayton-Acf, 15 U.S.C. § 26, and RCW 19.86.090, that
enjoins and_ r’e>strains:

a. Zillow, NAR, and their_ officers, diréctors, partners, .ageﬁts, afﬁliates,
membéré, and employees, énd.all persons acting or claiming to act oﬁ their
behalf or | in concert with them, from continuing to engage in any
anticompetitive conduct and from adopting in the future any practice, plan,

» program or device hé‘vi_ng a.si‘mil.ar purp'dse or effect to the anticompetitive _
actions set forth above.. | | |

b. Zillow, NAR, and. théir officers, directors, partners, ageﬁts, afﬁliates,
mémbers, and employees, and éll peréons_ acﬁng or claiming to acf on their
behalf or in concert with them,'. from enfdrcing, implefnenﬁng, or operating

under any agreement, conspiracy, cormbination, or membership rule requiring
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 segregation of REX’s residen;’.tial real estate listings frer'n'ﬁstings:of NAR :.
m'eﬁibers and/dr MLS members on any websi’ée contr‘olled by Zilldw.
c. Zillow, NAR, and their. ofﬁcers, jdirectors, partners, agents, affiliates,
mfembers, and employees', and all persons acting or claiming to'act on their
“behalf or in concert with therﬁ, from enfdrcing, irnplementiﬁg, or ope'raﬁng :
under any agreement, conspiracy, cembinatioﬁ, or membership rule requiring
- Zillow to in any way indicate thet REX’s residential real estate listings are not
represented by a licensed agent or broker on any website controlled 'by Zillow.
d. Zillow and its ofﬁcers, directors, palmere, agents, afﬁliates',' mem_ber_s', .and :
employees and all persone acting or claimiﬁg to act on their behalf or in
- concert with them, from excluding REX’s residential real estate 11st1ngs from
the category of “Agent listings”on all websites controlled by Z1110w
e. Zillow and its officers, directors, partne'rs, agents, afﬁliates,,,members, and
employees, and all persons acting or claiming to act oﬁ their behalf or in
concert with them, from categorlzmg REX s residential real estate listings as
“Other listings” on all websites controlled by Z1110w
f.  Order and award all other rehef to REX as the Court deems just and proper.
X. ~DEMAND FOR JURY TRLAL

.. Pursuant to Federal Rule of C1v11 Procedure 38(b), the Plamtlff demands a trial by jury
of all issues properly triable to a jury in this case.

(Slgnatures on followzng page)
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RESPECTFULLY SUBMITTED this 30" -dayiof September, 2021.

| AMENDED COMPLAINT FOR INJUNCTIVE RELIEF

AND FOR DAMAGES - 47
Case No.: 2:21-cv-00312-TSZ

/s/ Mzchael Vaska

. Michael Vaska, WSBA #15438

/s/ Rylan Weythman B
Rylan Weythman, WSBA #45352-
FOSTER GARVEY PC _
1111 Third Avenue, Suite 3000
Seattle, Washington 98101
Telephone: (206) 447-4400
Facsimile: (206) 447-9700
Email: michael.vaska@foster.com
rylan.weythman@foster.com

~ /s/Darren L. McCartV

Darren L. McCarty, Pro Hac Pena’zng
/s/ Cristina M. Moreno

Cristina M. Moreno, Pro Hac Pending
McCARTY LAW PLLC

1410B West 51* Street

. Austin, TX 78756

Telephone: (512) 827-2902 ,
Email: ’darren@mccartvlawpllc.com
crist_ina@mccartvlawnlle.com

Attorneys for Plaim‘iﬁr REX — Real Estate
Exchange, Inc.

FOSTER GARVEY PC .
1111 THIRD' AVENUE, SULTE 3000
SEATTLE, WASHINGTON - 98101-3292

" PHONE (206) 447-4400
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- CERTIFICATE OF SERVICE

I certify that on Septembel 30, 2021, T electromcally filed the foregoing document with -

'the Clerk of the Court via CM/ECF which will notify all pa.rt1es in th1s matter who are registered
with the Court’s CM/ECF filing system of such ﬁhng All other partles (1f any) shall be served -

in accordance with the F ederal Rules of Civil Procedure

DATED this 30" day of September, 2021. . -

s/ Matteus Vaga
Matteus Vaga, I.egal Practice Assistant

| AMENDED COMPLAINT FOR INJUNCTIVE RELIEF . " FOSTER GARVEY PC .

AND FOR DAMAGES - 48 . 1111 THIRD AVENUE, SUITE 3000

. : SEATTLE, WASHINGTON. 98101-3292
Case No.: 2:21-cv-00312 -TSZ . PrtONs (206 4474400 »
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