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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA

RE/MAX, LLC, a Delaware limited
liability company,

RE/MAX INTEGRATED REGIONS, LLC,
a Delaware limited liability company,

Plaintiffs, Cause No. 1:21-¢v-02321-TWP-TAB

V.

JAMES E. DULIN II;
THE HAMILTON GROUP, INC.,
an Indiana corporation,

N N N N N N N N N N N N N

Defendants.

DEFENDANTS AMENDED ANSWER AND AFFIRMATIVE DEFENSES TO
SECOND AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL
AND COUNTERCLAIMS
Defendants, James E. Dulin II (“Dulin”) and The Hamilton Group, Inc.
(“Hamilton Group,” and, together with Dulin, “Defendants”), by counsel, submit the
following Answer and Affirmative Defenses in response to the Second Amended

Complaint filed by Plaintiffs RE/MAX, LLC (“RML”) and RE/MAX Integrated

Regions, LLC (“RIR”).

NATURE OF THE ACTION
1. Plaintiffs and Defendants were and are parties to franchise agreements
that require Defendants to operate and promote the business of three RE/MAX®
franchise real estate offices in Indiana, each for a specified Term (the “Franchise

Agreements”). During the Terms, Defendants are prohibited from competing against
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Plaintiffs, or engaging in any conduct that is injurious to Plaintiffs, the RE/MAX
brand, or other RE/MAX offices. The Franchise Agreements also limit Defendants’
use of the RE/MAX Marks (defined below).
ANSWER: Defendants admit that Defendants and Plaintiffs were parties to some
agreements, the terms of which speak for themselves. Defendants deny the

allegations remaining in Paragraph 1.

2. In clear violation of these continuing obligations, Dulin actively
competed against his RE/MAX franchises and all Indiana RE/MAX franchisees by
aligning with and promoting Plaintiffs’ competitor, eXp Realty, LLC (“eXp”) and
improperly steering his RE/MAX sales associates to eXp—effectively destroying the
very franchise businesses he was required to promote—and, thereafter, abandoning
his franchises entirely. Defendants also unfairly competed with Plaintiffs by
enabling eXp agents to work out of at least two of their RE/MAX franchise locations,
which had signage prominently displaying the RE/MAX Marks, thereby creating the
likelihood of consumer confusion as to eXp’s affiliation or connection with RE/MAX
in the Indianapolis market. Plaintiffs bring this suit against Defendants to enforce
Plaintiffs’ rights under the Franchise Agreements and federal and state law, to
recover economic damages flowing from Defendants’ misconduct, and to obtain
declaratory relief clarifying and enforcing the parties’ rights and obligations under
the Franchise Agreements.

ANSWER: Deny.
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PARTIES

3. RML is a Delaware limited liability company whose principal place of
business is located at 5075 S. Syracuse Street, Denver, CO 80237, and whose sole
Member is RMCO, LLC, a Delaware limited liability company whose principal place
of business is 5075 S. Syracuse Street, Denver, CO 80237. RMCO, LLC’s Members
are RE/MAX Holdings, Inc., a Delaware corporation, and RIHI, Inc., a Delaware
corporation. RE/MAX Holdings, Inc. is the majority owner and sole manager of
RMCO, LLC; its principal address is 5075 S. Syracuse Street, Denver, CO 80237.
RE/MAX Holdings, Inc. is a public company with shares listed on The New York
Stock Exchange under the symbol “RMAX.” RIHI, Inc. is the minority owner of
RMCO, LLC; its principal address is 8822 S. Ridgeline Boulevard, Suite 250,
Highlands Ranch, CO 80129. RIHI, Inc. is majority owned and controlled by David

L. Liniger and Gail A. Liniger, who are residents of Colorado.
ANSWER: Defendants lack knowledge or information sufficient to form a belief as

to the allegations contained in Paragraph 3, and therefore deny the same.

4. RIR is a Delaware limited liability company whose principal place of
business is located at 5075 S. Syracuse St., Denver, CO 80237, and whose sole
Member 1s RML, whose corporate ownership and citizenship i1s discussed in
Paragraph 3, above.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to

the allegations contained in Paragraph 4, and therefore deny the same.
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5. Upon information and belief, Dulin 1s an individual who resides in
Indianapolis, Indiana.

ANSWER: Admit.

6. Upon information and belief, The Hamilton Group, Inc. i1s an Indiana
corporation whose principal place of business is located at 200 S. Rangeline Road,
Suite 129, Carmel, IN, 46032.

ANSWER: Admit.

JURISDICTION AND VENUE

7. The Court has subject matter jurisdiction over this action pursuant to
15U.S.C. 1121(a) and 28 U.S.C. §§ 1331 and 1338 in that this civil action arises under
the Trademark Laws of the United States, Lanham Act 15 U.S.C. § 1051 et seq. The
Court has supplemental jurisdiction over Plaintiffs’ state law claims pursuant to 28
U.S.C. § 1367. The Court also has subject matter jurisdiction over this action
pursuant to 28 U.S.C. § 1332 in that this civil action is between citizens of different
states and the amount in controversy exceeds $75,000, exclusive of interest and costs.
ANSWER: In response to paragraph 7, Defendants admit that this Court has
subject-matter jurisdiction. Defendants deny any implication that Plaintiffs are

entitled to any relief under any of their claims

8. This Court has personal jurisdiction over Defendants because they
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reside in Indiana. Venue is proper in this District, including pursuant to 28 U.S.C. §
1391(b), because Defendants reside in this District and a substantial part of the
events or omissions giving rise to Plaintiffs’ claims occurred in this District.
Moreover, Defendants have submitted to personal jurisdiction and have consented to
venue in this Court under the Franchise Agreements.
ANSWER: In response to paragraph 8, Defendants admit that this Court has
personal jurisdiction. Defendants deny any implication that Plaintiffs are entitled
to any relief under any of their claims
FACTUAL ALLEGATIONS
L RML’S FRANCHISE NETWORK AND THE RE/MAX MARKS

9. Operating throughout the United States, the RE/MAX franchise
network (the “RE/MAX Network”) is a real estate system of independently owned and
operated franchised offices and their affiliated independent contractor/sales
associates who are authorized to use the RE/MAX trademarks in connection with
providing real estate brokerage services.

ANSWER: Admit.

10. Those affiliated with the RE/MAX Network have provided real estate
brokerage services in interstate commerce in the United States using the RE/MAX
and REMAX word marks, including a stylized form distinguished by “RE/MAX” in all
capital letters in red or blue, accented with a contrasting red or blue diagonal slash,

examples of which are set forth below:



Case 1:21-cv-02321-TWP-TAB Document 52 Filed 02/25/22 Page 6 of 62 PagelD #: 613

REMBEC RE/MAX

ANSWER: Defendants lack knowledge or information sufficient to form a belief as
to the allegations contained in Paragraphl0 regarding what others may have done,
and therefore deny the same. Defendants admit that Dulin has provided real estate

brokerage services in Indiana using the word marks described in Paragraph 10.

11. Those affiliated with the RE/MAX Network have also provided real
estate brokerage services in interstate commerce in the United States using a service

mark consisting of a hot air balloon design, examples of which are set forth below:

RE/MAYX

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to
the allegations contained in Paragraph11 regarding what others may have done, and
therefore deny the same. Defendants admit that Dulin has provided real estate

brokerage services in Indiana using the marks described in Paragraph 11.
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12.  Those affiliated with the RE/MAX Network have also provided real
estate brokerage services in interstate commerce in the United States using the

RE/MAX “for sale” sign design, examples of which are set forth below:

Pat Ayers
303-956-0221

TREMIX (303) 320-1556
of cherry creek, inc.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to
the allegations contained in Paragraph12 regarding what others may have done, and
therefore deny the same. Defendants admit that Dulin has provided real estate

brokerage services in Indiana using the signs similar to those described in Paragraph

12.
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13. RML owns numerous U.S. Trademark Registrations for a family of
marks that includes those set forth above, including, but not limited to, U.S.
Trademark Registration Nos. 1,139,014; 1,702,048; 1,900,865; 1,902,982; 2,106,387;
2,119,607, 2,403,626, 2,850,985, 3,296,461, 3,338,086; 4,716,534; 4,986,346,
5,524,499, 5,504,643, 5,524,502, 5,504,642, 5,524,493, 5,411,423, 5,453,086, and
5,453,087. Copies of the registration certificates for these marks are attached as
Exhibit A.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as to

the allegations contained in Paragraph 13, and therefore deny the same.

14. U.S. Trademark Registrations 1,139,014; 1,173,586; 1,691,854;
1,702,048;1,720,592; 1,900,865; 1,902,982; 2,106,387; 2,119,607; 2,403,626;
2,850,985; 3,296,461;,3,338,086 have achieved incontestability status under 15
U.S.C. § 1065.

ANSWER: Defendants lack knowledge or information sufficient to form a belief as

to the allegations contained in Paragraph 14, and therefore deny the same.

15.  All other U.S. Trademark Registrations listed above are valid and
subsisting and therefore constitute prima facie evidence of the validity of the marks
set forth in these registrations and RML’s exclusive right to use these marks in

connection with the services set forth in these registrations.
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ANSWER: Defendants lack knowledge or information sufficient to form a belief as to

the allegations contained in Paragraph 15, and therefore deny the same.

16. The federal registration and common law rights of RML in the marks
described above are collectively referred to herein as the “RE/MAX Marks.”
ANSWER: Defendants deny that rhetorical statement contained in Paragraph 16

contains any allegations that require a response.

IL THE FRANCHISE AGREEMENTS
17. RIR was founded in dJuly 2021, and, upon RML’s July 21, 2021
acquisition of RE/MAX of Indiana Limited Partnership d/b/a RE/MAX INTEGRA,
Midwest (“INTEGRA”), RIR became the regional subfranchisor of the RE/MAX
system in Indiana.
ANSWER: Defendants lack sufficient knowledge or information sufficient to form a

belief as to the allegations contained in Paragraph 17, and therefore denies.

18. RIR and Defendants were parties to four franchise agreements
granting Defendants the right to own and requiring them to operate RE/MAX
franchised real estate offices in West Clay, Carmel, Lafayette, and Lebanon,

Indiana, respectively (the “Franchise Agreements”), each for its specified Term.! The

'INTEGRA, an Indiana limited partnership, was originally party to the Franchise Agreements. However, on July 21,
2021, RIR acquired INTEGRA and RIR succeeded to INTEGRA’s rightsunder the Franchise Agreements and
related Guarantees. The Franchise Agreements expressly authorize such a transfer. (§ 12.A.)
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offices were approved to operate under the d/b/a RE/MAX Ability Plus. The Terms
of the Franchise Agreements for the West Clay and Carmel locations expired on
August 27, 2021 and September 25, 2021, respectively. The Terms of the Franchise
Agreements for the Lafayette and Lebanon locations continue for several more years
and expire on August 31, 2023 and November 19, 2024, respectively.

ANSWER: Defendants admit that RIR and Defendants were parties to franchise
agreements granting the Defendants the right to own and requiring them to operate
RE/MAX franchised real estate offices in West Clay, Carmel, and Lafayette, Indiana
and that the West Clay, Carmel, and Lafayett offices were approved to operate under
the d/b/a RE/MAX Ability Plus. Defendants admit that the Terms of the Franchise
Agreements for the West Clay and Carmel locations expired on August 27, 2021 and
September 25, 2021, respectively. Defendants deny the remaining allegations in

Paragraph 18.

19. Dulin executed a Guaranty and Assumption of Obligations for each of
the Franchise Agreements, whereby he personally and unconditionally guaranteed to
RIR and RML the full performance of each and every undertaking set forth in the

Agreements (the “Guarantees”).

ANSWER: Admit.

20. RML is a third-party beneficiary of every section of the Franchise

Agreements that involves the use of the RE/MAX Marks and/or the RE/MAX

10
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System. (§ 4.B(11).)
ANSWER: The Franchise Agreements speak for themselves. Defendants deny any
allegation or implication related to the Franchise Agreements contained in

Paragraph 20.

21. The Franchise Agreements contain various provisions intended to
protect the RE/MAX Network, including, without limitation, the RE/MAX Marks.
ANSWER: The Franchise Agreements speak for themselves. Defendants deny any
allegation or implication related to the Franchise Agreements contained in

Paragraph 21.

22. Throughout the respective Terms of the Franchise Agreements,
Defendants must operate their franchise and promote and enhance the business of
their franchised offices and refrain from any business practice that is injurious to
Plaintiffs or the goodwill associated with the RE/MAX brand:

a. “You specifically agree to operate the Office in accordance with the
provisions of this Agreement, perform the obligations of this
Agreement, and continuously exert your best efforts to promote and

enhance the business of the Office for the Term 7 (§ 2.B.)

b. “You further agree that you will operate the Office continuously during

the Term, and that you will not voluntarily abandon or fail to actively

11
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operate the Office for a period in excess of five (5) consecutive business

c. “You acknowledge and agree that the development and operation of the
Office in accordance with the System, this Agreement and the
Operations Materials i1s essential to preserve the reputation and high
standards of quality and service of RE/MAX offices and the goodwill

associated with the RE/MAX Marks.” (§ 8.B.)

d. “You agree to refrain, and to ensure that your Sales Associates and any
other persons affiliated with your Office refrain, from any business or
advertising practice which may be injurious to our or RE/MAX, LLC’s
business and the goodwill associated with the RE/MAX Marks and
other RE/MAX offices.” (§ 8.C.)

ANSWER: The Franchise Agreements speak for themselves. Defendants deny any
allegation or implication related to the Franchise Agreements contained in

Paragraph 22.

23. To protect the RE/MAX Network, including, without limitation, the
RE/MAX Marks, the Franchise Agreements prohibit Defendants from competing
with Plaintiffs during the respective Terms:

a. “The Office may be used only to operate a RE/MAX real estate service

12
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business, and may not be used to conduct another business or to
generate revenue from any other activities ” (§ 2.A.)

b. “You further agree not to conduct, or permit anyone affiliated with
the Office to conduct, any business or activity at the Premises other
than the real estate service business authorized by this Agreement.”
§2.C)

c. “[Ylou agree that without our prior written consent, which we have
the unfettered right to withhold, none of you, or if you are an entity,
your Owners, or your Sales Associates (including, but not limited to,
your manager or designated or managing broker of record), or the
immediate family members (as defined below), of any of you or them
will, during the Term, directly or indirectly, as an officer, director,
shareholder, partner, manager, employee, agent, consultant,
independent contractor or otherwise, operate, manage, own, have an
interest in or become affiliated with in any other way (1) any non
RE/MAX real estate service business; or (2) any other business or
enterprise offering products or services that directly or indirectly
compete with the products and services offered by RE/MAX offices,
RE/MAX Regional or RE/MAX, LLC, or any of our or RE/MAX, LLC’s

affiliates.” (Id,, § 5.F.)

13
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ANSWER: The Franchise Agreements speak for themselves. Defendants deny any
allegation or implication related to the Franchise Agreements contained in

Paragraph 23.

24, The Franchise Agreements also grant Defendants a limited, non-
exclusive license to use the RE/MAX Marks during the respective Terms. Defendants’
license is limited to the use of RE/MAX Marks “only in connection with the operation
of the Office and the Permitted Real Estate Service Activities specified” in the
Franchise Agreements (§ 4.A) and in conformity with detailed requirements and
limitations set forth in the Agreements and in the RE/MAX Brand Identity manual
(§ 4.B). Defendants also agreed not to use “the RE/MAX Marks (a) in any manner
that may mislead or deceive consumers in any way...; or (b) other than for the
promotion of the Permitted Real Estate Service Activities provided by [their]
Office[s].” (§ 4.B(1).) Consistent with the Franchise Agreements, the RE/MAX Brand
Identity manual states the following:

RE/MAX Affiliates are permitted to use the various RE/MAX marks
only in connection with promoting RE/MAX real estate services
authorized under the franchise agreement. Any other business or
activity must be operated as a separate company at a different
address, website, telephone number, etc., and under a name that
contains no reference or similarity to the RE/MAX marks.

ANSWER: The Franchise Agreements speak for themselves. Defendants deny

14
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any allegation or implication related to the Franchise Agreements contained

in Paragraph 24.

25. In the event of any breach by Defendants, the Franchise Agreements
require Defendants to reimburse RIR for the attorney fees and costs RIR incurs as a
result thereof. (§ 15.H.)

ANSWER: The Franchise Agreements speak for themselves. Defendants deny any
allegation or implication related to the Franchise Agreements contained in

Paragraph 25.

26. The Franchise Agreements are governed by Indiana law. (§ 15.K.)
ANSWER: The Franchise Agreements speak for themselves. Defendants deny any
allegation or implication related to the Franchise Agreements contained in

Paragraph 26.

217. In exchange for the substantial benefits of being affiliated with the
RE/MAX Network, Defendants are required to pay RIR the following fees and dues:
a Monthly Management Fee, a Promotion Fee, a Transaction Fee, and Annual Dues.
(§ 6.) These payments are a function of the number of sales associates whom
Defendants contract with to perform real estate services at their franchises. In other
words, under the Franchise Agreements, the more sales associates working for

Defendants, the more Defendants pay RIR in the above fees and dues. Defendants

15
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are also required to pay RML a Regional Development Fund Fee and a Hot Air
Balloon Fund Fee for each franchised office that they operate, regardless of sales
associate count.

ANSWER: The Franchise Agreements speak for themselves. Defendants admit that
the Defendants had to pay RIR a Monthly Management Fee, a Promotion Fee, a
Transaction Fee, Annual Dues, a Regional Development Fund Fee, and a Hot Air

Balloon Fund Fee. Defendants deny the allegations remaining in Paragraph 27.

IIl. DEFENDANTS VIOLATED THE FRANCHISE AGREEMENTS AND
UNFAIRLY COMPETED AGAINST PLAINTIFFS

28. Dulin has been a franchisee within the RE/MAX Network for a
decade. Throughout this time, Plaintiffs have supported Dulin through various
business and personal challenges. INTEGRA assisted the Defendants in the
restructuring of their RE/MAX business, including right-sizing their office
operations and permitting the early termination of four RE/MAX franchise
agreements, with the requirement that the then-remaining terms of those
terminated franchise agreements be added to the terms of the Carmel and Lafayette
franchise agreements. In the course of this and prior restructuring agreements,
INTEGRA waived over $450,000 in past due Management Fees, Promotion Fees,
and Transaction Fees. In addition, when Dulin’s top-producing sales associate
threatened to leave because Dulin failed to pay her a six-figure balance of owed

commissions that had accrued over an extended period, INTEGRA intervened and

16
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brokered a resolution.

ANSWER: Deny.

29. Despite Plaintiffs’ consistent efforts to help him, and even though the
Lafayette and Lebanon Franchise Agreements extend for several more years, Dulin
engaged in a course of conduct that, by his own design, undermined his franchises
and harmed the RE/MAX Marks and the associated goodwill, as well as the RE/MAX
Network. Having succeeded in hollowing out his franchises, and in further breach
of the Franchise Agreements, Dulin has abandoned his Lafayette and Lebanon
franchise locations altogether.

ANSWER: Deny.

30. INTEGRA’s records reflect that between December 15, 2020 and
March 2, 2021, fourteen of Defendants’ sales associates left Defendants’ Carmel and
Lebanon locations and joined eXp.

ANSWER: Defendants lack sufficient knowledge or information sufficient to
form a belief as to what Integra’s records reflect, and therefore deny the allegations
contained in Paragraph 30.

31. Shortly thereafter, Dulin asked INTEGRA for consent to close his
office in Lebanon and move his sales associates to the Carmel office. INTEGRA
responded that it would agree to close the Lebanon office so long as Dulin agreed

that the remaining Term of the Lebanon Franchise Agreement be added to the

17
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Carmel Franchise Agreement, as had been required in the earlier restructuring.
RML prepared an agreement to that effect, but Dulin rejected RML’s terms.
Ultimately, the discussions between Dulin and INTEGRA did not result in an
agreement signed by both parties, as required to modify the Franchise Agreements.
As such, the Lebanon Franchise Agreement remains effective, and Defendants’
obligations thereunder extend to November 2024. Notwithstanding those
obligations, Defendants have not been operating their Lebanon franchise location
since approximately March 10, 2021, which is a breach of the Lebanon Franchise
Agreement.

ANSWER: Defendants admit that they asked for consent to close the Lebanon office.

Defendants deny all allegations remaining in Paragraph 31.

32. On March 3 and 11, and on April 21, 2021, Dulin and members of his
staff met with INTEGRA Business Growth team representatives. During those
meetings, with respect to the renewal of the Carmel Franchise Agreement, Dulin
said he was “exploring his options.” Dulin requested additional meetings with
INTEGRA to be “resold” on RE/MAX; those meetings with Dulin and his
management team were conducted on May 12 and June 2, 2021.

ANSWER: Admit.

33. On information and belief, in late April, Dulin and members of his

management team at RE/MAX Ability Plus held their annual company retreat. In

18



Case 1:21-cv-02321-TWP-TAB Document 52 Filed 02/25/22 Page 19 of 62 PagelD #: 626

years past, the retreat was held locally in the Indianapolis area. However, this
year, the retreat was held in Arizona. On information and belief, the following
individuals from Dulin’s management team attended the retreat: Tamara Dulin
(Dulin’s wife), Kevin Elson, Tammy Kelly, Denise Wilson, Jason Hofman, Jim
Morgan, and Brooke Stines-Broady.

ANSWER: Deny.

34. During the retreat, Dulin and his team attended a meeting at the
home of Chuck and Angela Fazio, who are eXp agents. On information and belief,
additional eXp agents also attended the meeting.

ANSWER: Defendants admit that Mr. Dulin attended a meeting at the home of
Chuck and Angela Fazio. Defendants deny all allegations remaining in Paragraph

34.

35. Agent recruitment is central to eXp’s business model. To that end, eXp
automatically enrolls its agents in a Revenue Share Plan that compensates them a
percentage of commissions earned by new agents they recruit to eXp who name them
as a “Sponsor,” a percentage of commissions earned by agents whom the new agents
recruit to eXp, and so forth, down seven tiers of succession. In the specific context of
Chuck and Angelo Fazio, if Dulin joined eXp as an agent and named one of them as
his eXp Sponsor, the Fazios would be compensated under eXp’s Revenue Share Plan

a percentage of commissions earned by Dulin. If Dulin brought all or part of his team

19
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of RE/MAX Ability Plus sales associates with him to eXp and they named Dulin as a
Sponsor, Dulin’s sales associates would be in Tier 2 of the Fazios’ Revenue Share Plan

line, and they would be in Tier 1 of Dulin’s Revenue Share Plan line.

ANSWER: Deny.

36. On information and belief, during the Fazio meeting in Arizona,
Dulin asked his RE/MAX Ability Plus team to commit to joining eXp.

ANSWER: Deny.

37. Sometime in the spring of 2021, Dulin contacted eXp. According to
the sworn testimony of Dave Conord, eXp’s head of U.S. Growth, Dulin told eXp
that he was interested in joining eXp with his team at RE/MAX Ability Plus. Mr.
Conord further testified that eXp told Dulin that he could not join eXp because he
remained under contract with Plaintiffs for several additional years.

ANSWER: Defendants admit that sometime in the spring of 2021. Mr. Dulin
contacted eXp. Defendants lack sufficient knowledge or information sufficient to form
a belief as to what Dave Conord testified, and therefore deny the allegations

remaining in Paragraph 37.

38. Dulin was in a bind (of his own making). He had already begun

encouraging his RE/MAX Ability Plus sales associates to convert to eXp. But if he

could not join eXp, his sales associates could not name him as their eXp Sponsor,

20
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and he would not receive Revenue Share Plan compensation for converting them.

ANSWER: Deny.

39. Dulin then tried to do indirectly what he could not do directly. On
information and belief, his wife, Tamara, attempted to join eXp. On information
and belief, the plan was for her to join eXp first so Dulin’s sales associates could
name her as their eXp Sponsor and she (and, by extension, Mr. Dulin) could receive
eXp Revenue Share plan compensation. But again, eXp refused Ms. Dulin’s request

because of Mr. Dulin’s franchise agreements with Plaintiffs.

ANSWER: Deny.

40. With those two options foreclosed, Dulin took a different tack. On
information and belief, he entered into an agreement with one or more of Chuck
Fazio, Angela Fazio, and/or Brooke Stines-Broady, an operations manager at his
RE/MAX Ability Plus office since 2015. Under this agreement, Brooke Stines-Broady
would leave RE/MAX Ability Plus and join eXp, naming either Chuck or Angela
Fazio as her eXp Sponsor. Then, Dulin’s sales associates at RE/MAX Ability Plus
would join eXp and name Stines-Broady as their eXp Sponsor. As a result, the Fazios
would get Revenue Share Plan compensation for Dulin’s RE/MAX Ability Plus team
through Stines-Broady, and Stines-Broady would also get Revenue Share Plan
compensation for Dulin’s RE/MAX Ability Plus team. But unlike the Fazios, Stines-

Broady would not keep the Revenue Share Plan compensation she received; instead,

21



Case 1:21-cv-02321-TWP-TAB Document 52 Filed 02/25/22 Page 22 of 62 PagelD #: 629

she would transfer that compensation to Dulin, either directly or indirectly, whether
through one of Dulin’s family members or friends or a separate entity he owns and

controls, or otherwise.

ANSWER: Deny.

41. On information and belief, Brooke Stines-Broady left RE/MAX Ability
Plus as of July 31, 2021 and joined eXp.

ANSWER: Admit.

42, On July 30, 2021, Dulin held a meeting at his Lafayette office and
informed his sales associates that he would not be renewing his Carmel Franchise
Agreement when the Carmel Franchise Agreement expired in September 2021. He
also informed his Lafayette sales associates that he planned to move his broker’s
license to Lafayette when Carmel expires, and that he planned to join eXp when the
Lafayette Franchise Agreement expires in 2023.

ANSWER: Defendants admit that on July 30, 2021, Dulin held a meeting at his
Lafayette office and informed his sales associates that he would not be renewing his
Carmel Franchise Agreement when the Carmel Franchise Agreement expired in

September 2021. Defendants deny the allegations remaining in Paragraph 42.

43, On August 2, 2021, Dulin held a meeting at the Carmel Design

22
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Center, where his RE/MAX Carmel office is located. A “RE/MAX Ability Plus” sign
is prominently displayed outside of the building.

ANSWER: Defendants admit that on August 2, 2021, Dulin held a meeting at the
Carmel Design Center, where his RE/MAX Carmel office was located. Defendants

deny the allegations remaining in Paragraph 43.

44, The August 2, 2021 meeting was attended by sales associates from all
of Dulin’s RE/MAX Ability Plus locations, along with Tamara Dulin, Brooke Stines-
Broady, and Chuck and Angela Fazio. At the meeting, Mr. Dulin reiterated his
intention not to renew his Carmel Franchise Agreement in September, and to
operate his RE/MAX franchise in Lafayette until the Lafayette Franchise
Agreement expires in 2023, then join eXp. Dulin’s plan ignored Defendants’
obligations under the Lebanon Franchise Agreement, which runs until November
2024.

ANSWER: Defendants admit that the August 2, 2021 meeting was attended by sales
associates from all of Dulin’s RE/MAX Ability Plus locations, along with Tamara
Dulin, Brooke Stines-Broady, and Chuck and Angela Fazio. Defendants deny the

allegations remaining in Paragraph 44.

45. Dulin is also obligated to promote the business of his Lafayette and

Lebanon offices throughout their respective Terms. This obligation includes

recruiting and retaining sales associates, who are the primary source of revenue for
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those offices. But at the August 2 meeting, Dulin did not encourage his sales
associates to stay with him at his RE/MAX offices in Lafayette or Lebanon. Instead,
he disparaged RE/MAX and encouraged them to join eXp.

ANSWER: Deny.

46. Upon concluding his remarks, Dulin, his wife, and Stines-Broady left
the room (in a futile attempt to create plausible deniability). Then, Chuck and
Angela Fazio gave a presentation about eXp to the sales associates. Yard signs and
business cards were made for the sales associates affiliating them with the DOMI
Agency, which is brokered by eXp. Dulin’s sales associates also received a
spreadsheet comparing the fees and expenses they are required to pay with RE/MAX
Ability Plus compared to the fees and expenses they would be required to pay if
they joined eXp. On information and belief, Dulin facilitated the Fazios’ eXp
presentation, in violation of his non-compete and office promotion obligations under
the Franchise Agreements.

ANSWER: Deny.

47. In addition, on information and belief, the RE/MAX Ability Plus form
independent contractor agreement, which all sales associates sign, requires a sales
associate who leaves the franchise with less than 30 days’ notice to pay an
additional month of fees to Defendants. Dulin waived those fees for sales associates

who left his franchises and joined eXp, but charged those fees to sales associates
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who left his franchises and joined another RE/MAX office. On information and
belief, Dulin also allowed RE/MAX Ability Plus associates who joined eXp to take
their active real estate listings with them, but he retained active listings belonging
to those sales associates who joined another RE/MAX office. In effect, Dulin actively
incentivized his sales associates to abandon the RE/MAX Network and join eXp, in
violation of his non-compete and office promotion obligations under the Franchise
Agreements.

ANSWER: Deny.

48. As a result of Dulin’s conduct, approximately 19 RE/MAX Ability Plus
sales associates joined eXp on the day of his August 2 meeting, and another 32
joined eXp in the weeks following. These 51 former RE/MAX Ability Plus sales
assoclates represent a loss of more than 60% of Dulin’s sales associate head count
across his franchise locations. Moreover, since Dulin’s August 2 meeting, an
additional 23 sales associates have left for other companies. The cumulative
departure of 74 sales associates from Defendants’ franchises in a month-and-a- half
represented a loss of more than 90% of RE/MAX Ability Plus sales associates. No
sales associates remain affiliated with the now-expired Carmel office. Only two
sales associates remain affiliated in Lafayette — one of which is Dulin himself. Dulin
has succeeded in hollowing
out his franchises, in violation of his non-compete and office promotion

obligations under the Franchise Agreements.
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ANSWER: Deny.

49, On information and belief, a number of RE/MAX Ability Plus sales
associates whom Dulin assisted in converting to eXp conducted real estate services
business out of Dulin’s RE/MAX Carmel and Lafayette office locations with Dulin’s
knowledge and encouragement. For example, Brooke Stines-Broady sent an email
attempting to recruit agents to eXp, with the address of Dulin’s RE/MAX Carmel
location identified as eXp’s office address. Moreover, Tyce Carlson was one of the
sales associates who transferred from RE/MAX Ability Plus in Carmel to eXp on
August 2, 2021. Mr. Carlson’s eXp business card listed Dulin’s RE/MAX Carmel
location as his (Carlson’s) address. In early August, several days after Dulin’s
meeting, individuals were seen leaving Dulin’s Carmel office carrying yard signs—
the signs were for eXp, not RE/MAX. And a RE/MAX franchisee who visited Dulin’s
Lafayette office location in late August personally observed eXp agents working
there. In effect, Dulin facilitated the conduct of real estate business on eXp’s behalf
out of his RE/MAX Ability Plus offices, which is a clear violation of Dulin’s non-
compete and office promotion obligations under the Franchise Agreements.

ANSWER: Deny.

50. Further, Dulin’s Carmel and Lafayette office locations each had

signs prominently displaying the RE/MAX Marks. With eXp agents working out of

these locations, consumers were likely led to the false and/or misleading
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impression that eXp is either endorsed by or affiliated with RE/MAX, or that
RE/MAX and eXp are related parties when they are not. This false and/or

misleading impression caused substantial harm to Plaintiffs.

ANSWER: Deny.

51. This false and/or misleading impression is also exacerbated by the fact
that certain former RE/MAX Ability Plus sales associates who joined eXp continue
to use the RE/MAX Marks on social media websites such as LinkedIn, Facebook,
Twitter, Yelp, and Instagram; and on real estate websites such as Zillow,
realtor.com, houzz.com, and Redfin. Pursuant to the Franchise Agreements,
Defendants are responsible for, and agree to supervise, their sales associates in order
to ensure the proper use of the RE/MAX Marks, including the requirement that the
RE/MAX Marks only be used in connection with the operation of Defendants’
RE/MAX offices, and the prohibition on using the RE/MAX Marks in any manner
that may mislead or deceive consumers in any way. (§§ 4.A, 4.A(4), 4.B(10).)
Defendants’ failure to ensure their departed sales associates de-identify from
RE/MAX Ability Plus and immediately stop using the RE/MAX Marks is causing
additional harm to Plaintiffs.

ANSWER: Deny.

52. On information and belief, since the Term of his Franchise Agreement

for the Carmel location expired, Dulin has been operating that location as an eXp
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“clubhouse.” One of his former RE/MAX Ability Plus sales associates, Andrew Neal,
who joined eXp in August, recruited other agents to join eXp on Instagram using
Dulin’s Carmel office location as a primary selling point. In effect, Dulin is
maintaining a brick and mortar presence in Carmel that will be used to conduct real
estate services business on eXp’s behalf in competition with Plaintiffs, in violation

of his obligations under the Lafayette and Lebanon Franchise Agreements.

ANSWER: Deny.

53. Defendants have also stopped paying RIR the fees they owe under
their Franchise Agreements. Pursuant to Section 6 of the Agreements, Defendants
are required to pay all fees for the previous month no later than the fifth day of the
subsequent month. In violation of that obligation, Defendants failed to report the
gross monthly real estate commissions generated by their offices for the months of
July and August, which prevented Plaintiffs from calculating the 1% Transaction
Fee Defendants must pay pursuant to Section 6.D of the Franchise Agreements (in
addition to preventing their RE/MAX Ability Plus sales associates from receiving
credit toward RML’s national and regional annual performance designations and
awards). Even when Defendants submitted late reports of the gross monthly real
estate commissions generated by their offices, they failed to pay the 1%

Transaction Fees due to Plaintiffs on those reported commissions.

ANSWER: Deny.
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54. Having spent the majority of 2021 hollowing out his franchises from
the inside, in violation of the Franchise Agreements, Dulin recently abandoned his
Lafayette franchise altogether. On information belief, Dulin held an auction at his
Lafayette office location in early October 2021 to sell office furniture and related
items. Thereafter, he immediately closed the office, in violation of his obligation to
operate the Lafayette franchise office location through 2023.

ANSWER: Deny.
CLAIMS FOR RELIEF
FIRST CLAIM FOR RELIEF
(RML & RIR Against Defendants - Breach of Contract)

55. Plaintiffs incorporate all of the foregoing paragraphs by reference
as if fully set forth herein.

ANSWER: Rhetorical Paragraph 55 makes no allegation that requires a

response. Defendants incorporate their responses to Paragraphs 1-54 as if fully

restated herein.

56. RIR and Defendants are parties to the Franchise Agreements, which
grant third party beneficiary status to RML. The Franchise Agreements between
RIR and Hamilton Group are also binding on Dulin pursuant to the Guarantees,

wherein Dulin guaranteed full performance under the Franchise Agreements to

RML.
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ANSWER: The Franchise Agreements speak for themselves. Defendants deny any

allegation contained in Paragraph 56 that is inconsistent with the agreements.

57. The Franchise Agreements are valid and binding and constitute
fully-enforceable contracts between Plaintiffs and Defendants.
ANSWER: The Franchise Agreements speak for themselves. Defendants deny any

allegation contained in Paragraph 57 that is inconsistent with the agreements.

58.  Plaintiffs fully performed their obligations under the Franchise
Agreements.

ANSWER: Deny.

59.  Defendants breached the Franchise Agreements by, at minimum:

a. Improperly steering their RE/MAX Ability Plus sales associates to eXp,
in violation of their obligations to promote the business of their offices
and not compete with Plaintiffs or the RE/MAX system in Indiana
during the respective Terms of the Franchise Agreements;

b. Aligning with eXp through their agreement with the Fazios and Brooke
Stines- Broady to obtain eXp Revenue Share Plan compensation, and
through Dulin’s agreement to allow eXp agents to work out of his
Carmel office as a “clubhouse,” in violation of their obligation not to
compete with Plaintiffs or the RE/MAX system in Indiana during the
respective Terms of the Franchise Agreements;

c. Allowing converted eXp agents to conduct business at the Carmel and
Lafayette office locations, which prominently displayed the RE/MAX
Marks on signage, in violation of the limited license to use the RE/MAX
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Marks given them by the Franchise Agreements;

d. Failing to supervise their sales associates in their use of the RE/MAX
Marks upon departing from RE/MAX Ability Plus, in violation of the
limited license to use the RE/MAX Marks given them by the Franchise
Agreements;

e. Failing to timely report gross monthly real estate commissions for the
calculation of Transaction Fees owed;

f. Abandoning their Lebanon and Lafayette franchise locations, in
violation of their obligation to operate their office through the
respective Terms of the Lebanon and Lafayette Franchise Agreements;
and

g. In such other ways as may be revealed through discovery or proven at
trial.

ANSWER: Deny.

60. As a direct and proximate result of these breaches, Plaintiffs have

suffered and continue to suffer damages.

ANSWER: Deny.

61. Plaintiffs are entitled to an award of actual damages resulting from
these breaches in an amount to be proven at trial, as well as disgorgement of any
profit or benefit Dulin has gained and/or will gain as a result of his breaches.
ANSWER: Deny.

SECOND CLAIM FOR RELIEF
(RML & RIR Against Defendants - Unfair Competition Under 15 U.S.C. §
1125(a) and Indiana Law)
62. Plaintiffs incorporate all of the foregoing paragraphs by reference

as if fully set forth herein.
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ANSWER: Rhetorical Paragraph 62 makes no allegation that requires a
response. Defendants incorporate their responses to Paragraphs 1-61 as if fully

restated herein.

63. Defendants unfairly competed against Plaintiffs by, among other
things, allowing eXp agents to conduct business on eXp’s behalf at Defendants’
RE/MAX Carmel and Lafayette offices, which prominently displayed the RE/MAX
Marks on signage, likely caused confusion, mistake, or deception as to origin,
sponsorship, or approval, in violation of Section 43(a) of the Lanham Act, 15 U.S.C.
§ 1125(a), and in violation of Plaintiffs’ rights under Indiana law.

ANSWER: Deny.

64. Defendants’ conduct constituted an attempt to misuse and
misappropriate the goodwill that RML has developed in the RE/MAX Marks, all
to the damage of RML.

ANSWER: Deny.

65. Moreover, Defendants unfairly competed against Plaintiffs by
improperly steering RE/MAX Ability Plus sales associates to eXp and affiliating
with eXp for their own gain, and at Plaintiffs’ expense.

ANSWER: Deny.
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66. Defendants’ unfair competition was willful, knowing,
malicious, and/or intentional.

ANSWER: Deny.

67. As a direct and proximate result of the Defendants’ acts of unfair
competition, Plaintiffs suffered monetary damages in an amount to be
determined at trial.

ANSWER: Deny.
THIRD CLAIM FOR RELIEF
(RML & RIR against Defendants - Declaratory Relief (28 U.S.C. § 2201))
68. Plaintiffs incorporate all of the foregoing paragraphs by reference as if
fully set forth herein.
ANSWER: Rhetorical Paragraph 68 makes no allegation that requires a response.

Defendants incorporate their responses to Paragraphs 1-67 as if fully restated herein.

69. Plaintiffs and Defendants are parties to the Franchise Agreement for
the Lafayette, Indiana location. The Lafayette Franchise agreement contains a
specified Term that expires on August 31, 2023.
ANSWER: The Franchise Agreements speak for themselves. Defendants deny any

allegation contained in Paragraph 69 that is inconsistent with the agreements.

70. Plaintiffs and Defendants are parties to the Franchise Agreement for
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the Lebanon, Indiana location. The Lebanon Franchise Agreement contains a
specified Term that expires on November 19, 2024.
ANSWER: The Franchise Agreements speak for themselves. Defendants deny any

allegation contained in Paragraph 70 that is inconsistent with the agreements.

71. There is an existing controversy between Plaintiffs, on one hand, and
Defendants, on the other, concerning whether the Lafayette and Lebanon Franchise

Agreements authorize Defendants to abandon those franchised locations.

ANSWER: Deny.

72. Therefore, pursuant to 28 U.S.C. § 2201, Plaintiffs ask the Court to
declare as follows:

a. The Lafayette and Lebanon Franchise Agreements do not authorize
Defendants to unilaterally abandon the franchises;

b. Defendants’ purported abandonment of the Lafayette and Lebanon
franchises is a material breach of the Franchise Agreements; and

c. The specified expiration dates of each Franchise Agreement remain in
effect.

ANSWER: Deny.

73. A declaratory judgment by the Court, if rendered or entered on these

issues, would end the uncertainty and controversy with respect to the rights, status,
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or other legal relations between the parties.

ANSWER: Deny.

PRAYER FOR RELIEF
Defendants deny that Plaintiffs are entitled to any relief whatsoever.

AFFIRMATIVE DEFENSES

Defendants assert the following affirmative defenses to the Complaint
filed by Plaintiffs and reserves the right to supplement as discovery is ongoing:
1. Plaintiffs’ claims are barred to the extent that they have failed to take
reasonable steps to mitigate their alleged damages, if any.
2. Plaintiffs’ claims are barred to the extent that their alleged damages, if
any, were caused by their own acts and/or omissions.
3. Plaintiffs’ claims are barred, in whole or in part, by the equitable

doctrines of estoppel, waiver, laches, and/or unclean hands.

4. Plaintiffs’ Complaint fails to state a claim upon which relief can be
granted.
5. Plaintiffs’ claims are barred, in whole or in part, due to Plaintiffs’ initial

material breach of the agreements, which has not been excused by Defendants, and/or
Plaintiffs’ constructive termination of the agreements.

6. Plaintiffs’ claims may be barred, in whole or in part, to the extent that
Defendants’ performance of any obligations in the agreements that are referenced in

the Complaint were excused by the Plaintiffs’ prior material breach or where Plaintiff
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prevented or frustrated Defendants’ performance.

7. Plaintiffs’ claims are barred, in whole or in part, due to any failure to
perform a condition precedent.

8. Plaintiffs’ claims may be barred by an accord and satisfaction.

9. Plaintiffs’ claim for declaratory relief is not appropriate given the
availability of adequate remedies under the law for any of Plaintiffs’ alleged damages.

10.  Plaintiffs’ claims may be barred to the extent that they are determined
to be frivolous and without merit, which may entitle Defendants to collection from
Plaintiffs their costs, including reasonable attorneys’ fees, incurred in defending
against the Complaint.

11.  Defendants reserve the right to amend these Affirmative Defenses to the
extent that additional facts become known to them with respect to Plaintiffs’

Complaint.

JURY TRIAL DEMAND

Defendants demand a trial by jury of all issues so triable pursuant to Rule 38 of the

Federal Rules of Civil Procedure.
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JAMES E. DULIN IT AND
THE HAMILTON GROUP, INC."S COUNTERCLAIMS

For their counterclaims against Counterclaim Defendants RE/MAX, LLC and
RE/MAX INTEGRATED REGIONS, LLC, Counterclaim Plaintiffs James E. Dulin 11

and The Hamilton Group state:

PARTIES AND JURISDICTION

1. James E. Dulin II (“Mr. Dulin”) is an individual who resides in Hamilton
County, Indiana.

2. The Hamilton Group, Inc. (“Hamilton Group”) is an Indiana corporation
whose principal place of business is located at 200 S. Rangeline Road, Suite 129,
Carmel, IN 46032. Collectively, Mr. Dulin and the Hamilton Group are the
“Counterclaim Plaintiffs.”

3. RE/MAX, LLC is a Delaware limited liability company whose principal
place of business is located at 5075 S. Syracuse Street, Denver, CO 80237.

4. RE/MAX Integrated Regions, LLC (collectively with RE/MAX, LLC
“RE/MAX”) is a Delaware limited liability company whose principal place of business
1s located at 5075 S. Syracuse St., Denver, CO 80237, and whose sole Member is
RE/MAX, LLC.

5. The Court has subject matter jurisdiction over this action as the
RE/MAX’s claims arise pursuant to 15 U.S.C. 1121(a) and 28 U.S.C. §§ 1331 and

1338 in that this civil action arises under the Trademark Laws of the United States,
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Lanham Act 15 U.S.C. § 1051 et seq. The Court has supplemental jurisdiction over
Counterclaim Plaintiffs’ state law claims pursuant to 28 U.S.C. § 1367. The Court
also has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 1332 in
that this civil action is between citizens of different states and the amount in
controversy exceeds $75,000, exclusive of interest and costs.

6. This Court has personal jurisdiction over this claim because Mr. Dulin

and the Hamilton Group reside in Indiana.

FACTUAL ALLEGATIONS

7. The Hamilton Group is the Franchisee for multiple RE/MAX Offices in
central Indiana.

8. Mr. Dulin is the President of the Hamilton Group.

9. The Hamilton Group’s RE/MAX franchises at issue do business as
RE/MAX Ability Plus (“REAB”).

10.  Through its sales agents, REAB represents buyers and sellers through
the process of buying and selling homes, from marketing a home to closing.

11. All listing agreements and all buyer contracts are between the
individual real estate customer and REAB. RE/MAX has no contractual relationship
with the buyers and sellers of homes (i.e. REAB’s customers).

12. RE/MAX assumes no risk in connection with the operation of real estate

services businesses in Indiana. Unlike REAB, RE/MAX is not a licensed broker.
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13. REAB is responsible for all overhead associated with running its real
estate offices, including leases, vendor costs, copy machines, utilities, and marketing.

14.  To offer real estate services, REAB is required to have a licensed real
estate broker to supervise the performance of its sales agents. Sales agents must be
licensed, affiliated with a broker, and work under the supervision of that broker. Mr.
Dulin is the REAB real estate broker. RE/MAX does not engage in the business of
selling real estate in Indiana.

15. REAB has entered contractual relationships with the individual sales
agents, with each individual sales agent being an independent contractor to REAB.
REAB provides logistical support to these sales agents. RE/MAX explicitly disclaims
any contractual relationship with or responsibility for the performance of the sales
agents affiliated with broker/owners.

RE/MAX’s Franchise Agreements

16. RE/MAX requires franchisees like The Hamilton Group to enter into a
separate franchise agreement for each location it operates. RE/MAX dictates the form
of these franchise agreements (hereinafter referred to as “Franchise Agreement(s)”).
A true and accurate copy of a Franchise Agreement is attached as Exhibit A).

17.  Although required by RE/MAX to enter into a separate Franchise
Agreement for each location, REAB operated as a single integrated business with four
active office locations, and it was not practical for REAB to operate in any other way.

18.  Each separately franchised RE/MAX office must pay various fees to

RE/MAX, such as an Initial Franchise Fee, and, upon renewal of its Franchise
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Agreement, a Renewal Fee. REAB also pays RE/MAX dues for each of its sales agents.
In addition, REAB pays substantial monthly fees to RE/MAX, including Management
and Promotion Fees based on the number of sales agents, as well as a Transaction
Fee comprised of 1% of gross monthly real estate commissions earned by its sales
agents.

19. RE/MAX requires that the owners of businesses like REAB and the
Hamilton Group to agree to be personally bound by the terms and conditions of those
franchise agreements and that they execute personal guarantees for their

performance.

The Franchise Agreements between REAB and RE/MAX

20. The Hamilton Group and RE/MAX were parties to four Franchise
Agreements. At issue are the four Franchise Agreements described in the following
paragraphs.

21. RE/MAX and REAB entered into a Franchise Agreement dated August
27, 2014 for a RE/MAX franchised real estate office located at 12811 New Market
Street, Carmel, Indiana 46032 (“West Clay Office”). The Franchise Agreement for the
West Clay Office expired on August 27, 2021, as the original five-year term was
amended in 2019.

22.  RE/MAX and REAB entered into a Franchise Agreement dated
September 25, 2014 for a RE/MAX franchised real estate office located at 200 S.

Rangeline Road, Carmel, Indiana (“Carmel Office”). The Franchise Agreement for the
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Carmel Office expired on September 25, 2021, as the original five-year term was
amended in 2019.

23. RE/MAX and REAB entered into a Franchise Agreement dated August
31, 2017 for a RE/MAX franchised real estate office located at 615 Ferry Street,
Lafayette, Indiana (“Lafayette Office”). The Franchise Agreement for Lafayette Office
expires on August 23, 2023, as the original five-year term was amended in 2019.

24. RE/MAX and REAB entered into a Franchise Agreement dated October
26, 2019 for a RE/MAX franchised real estate office located at 106 N. Lebanon Street,
Lebanon, Indiana 46052 (“Lebanon Office”).

25. The Franchise Agreement for the Lebanon Office was originally
scheduled to expire on November 19, 2024.

26. In March 2021, Mr. Dulin and RE/MAX agreed to terminate the
Lebanon Franchise Agreement. Correspondingly, RE/MAX approved the transfer of
all agents from the Lebanon Office to other REAB offices.

27.  However, RE/MAX later denied that the agreed early termination of the
Lebanon Franchise Agreement ever happened. Instead, RE/MAX took the position
(falsely) that Mr. Dulin had agreed to extend the Carmel Franchise Agreement by
two years. These misstatements occurred via emails: one email sent on April 9, 2021,
by Stacy Gillen; and one email sent on May 27, 2021, by Fiona Petrie.

28.  Mr. Dulin never agreed to any such extension and informed RE/MAX as

such.
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RE/MAX’s Interference with the sale of the Lafayette Office

29.  On or around January 2019, Mr. Dulin informed RE/MAX that the
Hamilton Group wished to sell Lafayette Office.

30. Eventually, Mr. Dulin entered negotiations with Mike Jones (“Mr.
Jones”) for the sale of the Lafayette Office to Mr. Jones.

31. In August 2021, Mr. Jones and Mr. Dulin reached an agreement in
which Mr. Jones would purchase the Lafayette Office for a single dollar. A true and
accurate copy of the purchase proposal outline is attached as Exhibit B.

32.  Without explanation, Mr. Jones then suddenly withdrew, and instead
opened his own ReMax office in Lafayette, Indiana under a separate Franchise
Agreement.

33.  Further, RE/MAX allowed Mr. Jones to recruit from the Hamilton
Group’s Lafayette Office, in direct violation of RE/MAX’s Predatory Recruiting Policy
described below. Without this predatory recruiting, Mr. Jones would have been
unable to open his own RE/MAX office in Lafayette.

34. Mr. Jones even purchased all REAB’s Lafayette’s Office in an auction,
even though it had previously been offered to him — along with the whole Lafayette
Office — for one dollar.

35.  Upon information and belief, it was due to RE/MAX’s interference that

Mr. Jones withdrew from the purchase of the Lebanon Office.

RE/MAX’s Franchise Agreements Effectively
Prohibit a Broker/Owner From Leaving RE/MAX
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36. The standard term for each Franchise Agreement is five years. At the
expiration of the five-year term, the Franchise Agreements provide that a franchisee
can renew, continue operating on a month-to-month basis, or terminate its
relationship with RE/MAX.

37. Because the various offices operated by REAB were acquired or opened
at various times, the various Franchise Agreements are on staggered terms and did
not or do not expire at the same time, as explained above.

38.  Federal law requires that, prior to execution of a franchise agreement,
franchisors provide a Franchise Disclosure Document (“FDD”) containing specific
items of material information concerning the offered franchise, its officers, and other
franchisees. 16 C.F.R. § 436.

39. Each FDD provided by RE/MAX to REAB required that REAB sign a
receipt which included the statement “IF RE/MAX REGIONAL DOES NOT
DELIVER THIS DISCLOSURE DOCUMENT ON TIME OR IF IT CONTAINS A
FALSE OR MISLEADING STATEMENT, OR MATERIAL OMISSION, A
VIOLATION OF FEDERAL AND STATE LAW MAY HAVE OCCURRED AND
SHOULD BE REPORTED TO THE FEDERAL TRADE COMMISSION....”
(emphasis added).

40. Section 5.F of the Franchise Agreements includes a one-year post-

termination noncompete provision. The provision states:
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You acknowledge and agree that we would be unable to protect the Confidential
Information against unauthorized use or disclosure and would be unable to encourage a free
exchange of ideas and information between and among RE/MAX offices, us, RE/MAX, LLC
and RE/MAX Affiliates if you or your Owners or any immediate family member (as defined
below) were permitted to engage in other businesses competitive with RE/MAX offices or with
us or RE/MAX, LLC. Accordingly, you agree that without our prior written consent, which we
have the unfettered right to withhold, none of you, nor if you are an entity, your Owners, or your
Sales Associates (including, but not limited to, your manager or designated or managing broker
of record), or the immediate family members (as defined below), of any of you or them will,
during the Term, directly or indirectly, as an officer, director, shareholder, partner, manager,
employee, agent, consultant, independent contractor or otherwise, operate, manage, own, have an
interest in or become affiliated with in any other way (1) any non RE/MAX real estate service
business; or (2) any other business or enterprise offering products or services that directly or
indirectly compete with the products and services offered by RE/MAX offices, RE/MAX
Regional or RE/IMAX, LLC, or any of our or RE/MAX, LLC’s affiliates. For purposes of this
Agreement, an “immediate family member” shall include a spouse, a “significant other” or a
“domestic partner” with whom you reside, as well as your parents, step-parents, in-laws, siblings,
children and step-children and each of their immediate family members.

41. RE/MAX has an undisclosed policy of refusing to allow owners of
multiple locations with Franchise Agreements on staggered terms like REAB to have
a coterminous expiration date for all locations because those owners might choose to
leave the RE/MAX network upon the expiration of their Franchise Agreements. The
Middlesex Superior Court for the Commonwealth of Massachusetts, in the case of
Real Estate Visionaries, Inc. d/b/a Leading Edge (“Leading Edge”) vs. RE/MAX (a true
and accurate copy is attached as Exhibit C) found that such an undisclosed policy
exists.

42. The in-term noncompete provision of Section 5.F, coupled with
RE/MAX’s undisclosed policy of refusing to allow multi-point owners to have a
coterminous expiration date, effectively turns the Franchise Agreements into
perpetual agreements with no expiration dates, rather than the agreements with five-
year term, as stated in the FDDs provided by RE/MAX to REAB, the Hamilton Group,

and Mr. Dulin.
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43. Because the in-term noncompete provision of Section 5.F of the
unexpired Franchise Agreement prohibits REAB, the Hamilton Group, or Mr. Dulin
from owning or operating any non-RE/MAX real estate services business anywhere
in the world so long as a single RE/MAX office remains in term, the Counterclaim
Plaintiffs cannot operate any of its expired locations as independent real estate agent
sales offices, or transfer its expired real estate offices to another franchisor, until all
of its current Franchise Agreement have expired.

44. RE/MAX improperly uses the leverage it obtains through the interplay
between the expiration date of each Franchise Agreement and the in-term
noncompete provision of an unexpired Franchise Agreement to dictate increasingly
onerous and anticompetitive terms on multi-point franchises like REAB. The
Counterclaim Plaintiffs are left to choose between systematically closing their offices
one-by-one and destroying the value of 30 years of hard work or acquiescing to the
increasingly unreasonable terms dictated by RE/MAX.

45. None of the FDDs provided by RE/MAX warned the Counterclaim
Plaintiffs that they were entering into a perpetual agreement to be RE/MAX
franchisees or that they would have to destroy the good will and reputation built over
30 years to leave RE/MAX; or about RE/MAX’s undisclosed policy of refusing to allow
multi-point owners to have a coterminous expiration date; or the effect of the in-term
noncompete provision on multi-point owners, even though this was material
information that RE/MAX was required to disclose prior to the execution of Franchise

Agreements.
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46. In the Leading Fdge case, RE/MAX executives testified that the
combination of staggered terms for multi-point franchises and the post-term non-
compete, make it impossible or nearly impossible for a multi-point franchise to
disengage from Re/Max and remain in the industry, without at least dismantling the
operation they have built.

47. Re/Max makes it nearly impossible for its franchisees to compete against
Re/Max in the future, whether as an independent business or with a different
franchise.

48. Inthe Leading Fdge case, RE/MAX executives testified that they do not
acknowledge a scenario where a former franchisee can continue to operate, and obtain
the benefits from, a multiple-location real estate brokerage.

49. The motivation behind RE/MAX's contracting practices-namely the
staggered termination dates for multi-point franchises and post-term non-competes-
1s to restrain competition from former RE/MAX franchisees, to make it impossible or
exceedingly difficult for a franchisee to extract itself from RE/MAX and to compete

against RE/MAX after franchise expiration.

RE/MAX’S Predatory Recruiting Policy
50. In the Leading Edge case, the Middlesex Superior Court made the
following findings:
a. In 2013, Re/Max issued Policy Directive No. 1 captioned "Predatory

Recruiting Practices: Re/Max to Re/Max Sales Associate Recruiting
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Policy." The policy directive supplements each Franchise Agreement. It
has remained in effect since it was i1ssued, and therefore applies to, and
supplements, all of the relevant Franchise Agreements between REAB
and RE/MAX.

b. In the Policy Directive, Re/Max explained that "[slince [Re/Max's]
inception, Re/Max ownership and Regional management have
discouraged Re/Max Broker/Owners from competing with each other for
existing Re/Max sales agents." "Of particular concern is Sales Associate
recruiting activity that through predatory practices aims purposefully
to induce existing Sales Associates to change their Re/Max office
affiliation."

c. Policy Directive No. 1 prohibits, and penalizes franchisees financially
for, "predatory recruiting." Predatory recruiting includes, without
limitation,

"[t]he purposeful solicitation by a Re/Max office of existing
Re/Max Sales Associates from another Re/Max office with
the intention of seeking a change in office affiliation .... In
particular, current Re/Max Sales Associates should not be
invited to any recruiting, educational or other social event
at another Re/Max office, other than "Grand Opening " or
similar major events recognized by the Regional Office.
Further, with respect to such recognized major events,
where Re/Max Sales Associates ... are invited ... , but [their
respective Broker/Owners or Managers] are not also

mvited, such Sales Associates invitations will be deemed to
be predatory recruiting....
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d. ReMax’s cover memo announcing the policy, as well as Breault's trial
testimony, explain that the policy directive was designed to avoid "the
disruptive effects of predatory recruiting" upon Re/Max franchisees.

51. The Predatory Recruiting Policy was incorporated into the Franchise
Agreements between RE/MAX and the Counterclaim Plaintiffs.

52.  The Predatory Recruiting Policy applied to both Counterclaim Plaintiffs
and RE/MAX. 2

53.  RE/MAX’s prohibition on predatory recruiting is not without good
reason. Sales agents are essential to REAB’s business. The sales agents work through
each aspect of buying or selling a home.

54.  The business is built through personal relationships. Productive real
estate agents build longer-term relationships and networks in their communities.

55. Repeat clients or referrals constitute approximately 60% of REAB’s
business.

56. In turn, REAB generates revenue through sales commissions on real
estate transactions.

57. REAB works hard to retain its agents. REAB provides its sales agents
with administrative support, training, and coaching.

58.  Simply put, REAB cannot operate without its sales agents.

2 Although the Predatory Recruiting Practice Policy has been the source of other
litigation against RE/MAX, RE/MAX has refused to produce a copy in discovery in
this case.
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59. However, despite the importance of sales agents to REAB’s success, and
despite RE/MAX’s own Predatory Recruiting Policy, RE/MAX took part in and
encouraged the predatory recruiting and poaching of REAB’s sales agents.

60. For example, after Mr. Jones opened his RE/MAX franchise in
Lafayette, RE/MAX allowed and/or encouraged the recruiting of sales agents from the
REAPB’s Lafayette Office.

61. The Counterclaim Plaintiffs are specifically aware that Stacy Gillen
actively recruited Denise Wilson, a sales agent at REAB’s Lafayette Office, to move
to Mr. Jones’ office.

62. Section 14(F) of the Franchise Agreements allow RE/MAX the right to
solicit sales agents 180 days prior to the expiration of the Franchise Agreement.
RE/MAX allowed and/or encouraged the recruiting of sales agents from the REAB’s
Lafayette Office to Mr. Jones’ Office as early as August 2021 — despite the fact that
the Franchise Agreement for Lafayette Office does not expire until August 23, 2023.

63. As a further example, Jennil Salazar was one of REAB’s highest
producing agents.

64. Ms. Salazar engaged in a conversation with Fiona Petrie, an Executive
Vice President of RE/MAX, about purchasing a RE/MAX franchise.

65. Ms. Salazar was encouraged by RE/MAX to leave REAB and purchase
her own franchise. Ms. Salazar then engaged in discussions to purchase the West

Clay Office, and RE/MAX went so far as to draft and provide the transfer documents.
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66. RE/MAX had taken one of REAB’s highest producing agents and
recruited her to purchase the West Clay Office, in direct violation of RE/MAX’s own
Predatory Recruiting Policy.

67. Additionally, RE/MAX allowed or encouraged the predatory recruiting
of REAB’s other sales agents, including, but not limited to, Shell Barger, Bill Mitchell,

Cara Gail Geradot, Hellen Metken, Jun, Liu, and Shelly Walters.

RE/MAX’s Commingling of Funds

68. Under the Section 6(C) of Franchise Agreements, the Counterclaim
Plaintiffs were required to pay a monthly “Promotion Fee.” Pursuant to the Franchise
Agreements, “[s]luch funds, and any interest or other income earned on such funds,
become the non-refundable property of RE/MAX INTEGRA Promotions, Midwest,
will be accounted for separately from our other funds and will be used exclusively for
institutional advertising for the benefit of those RE/MAX offices operating within our
region.”

69. Under the Section 6(E) of Franchise Agreements, the Counterclaim
Plaintiffs were required to pay a monthly “Hot Air Balloon Fund Fee.” Pursuant to
the Franchise Agreements, the “Hot Air Balloon Fund Fee is used to promote the
system in such manner as we may determine from time-to-time in our discretion.
Such funds, and any interest or other income earned on such funds, are non-

refundable, will be accounted for separately from our other funds and will be used
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exclusively for promoting the System for the benefit of those RE/MAX offices
operating within our region.”

70.  Further, RE/MAX's FDD's in 2013 and 2014 stated that the promotional
fees paid by franchisees were paid to Re/Max and administered by Re/Max
Promotions and that "no money from the Promotion Fee or the Hot Air Balloon Fund

'

Fee was used for activities that are principally the solicitation of franchises," as
distinct from promoting existing franchises, i.e., institutional advertising.

71. RE/MAX would provide discounts to franchisees and that Re/Max’s
accounting “undermines” RE/MAX’s statements that “all the money collected for
promotions is used for that purpose. The Middlesex Superior Court for the
Commonwealth of Massachusetts, in the case of Leading Edge vs. RE/MAX made this
exact finding (Exhibit C).

72. Upon information and belief, RE/MAX continues to improperly

commingle these funds and not using the fund as required under the Franchise

Agreements in the Indiana Region.

The RE/MAX Franchise Association
73. Around September 2019, in speaking with other RE/MAX franchisees
and owners, Mr. Dulin and the other RE/MAX franchisees and owners decided that

they would benefit from joint representation in dealing with RE/MAX.
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74.  Therefore, the RE/MAX franchisees and owners created the RE/MAX
Franchise Association (“Association”). Mr. Dulin was an integral part of the
Association.

75. At first, there was much excitement and enthusiasm within the
Association.

76. However, over the next several months and years of the Association,
other RE/MAX franchisees and owners would suddenly and inexplicably tell Mr.
Dulin that they could no longer participate in the Association.

77.  For example, another franchisee left the Association claiming that they
were “too busy.” However, the franchisee shortly thereafter opened a new franchise.

78. Upon information and belief, RE/MAX discouraged the RE/MAX
franchisees and owners from participating in the Association. For example, RE/MAX
was required to disclose the existence of the Association to franchisees and inform
the franchisee they could join. Instead, RE/MAX never disclosed this information to
the existing franchisees or new ones.

79.  Upon information and belief, the RE/MAX franchisees and owners left

the Association, or refused to join the Association, out of fear of RE/MAX’s retaliation.

CAUSES OF ACTION

COUNT I: Breach of Contract

80. The Counterclaim Plaintiffs incorporate the allegations above.

81. The Franchise Agreements are valid and enforceable contracts.
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82. Under the Section 6(C) of Franchise Agreements, the Counterclaim
Plaintiffs were required to pay a monthly “Promotion Fee.” Pursuant to the Franchise
Agreements, those funds “will be accounted for separately from our other funds and
will be used exclusively for institutional advertising for the benefit of those RE/MAX
offices operating within our region.”

83. Under the Section 6(E) of Franchise Agreements, the Counterclaim
Plaintiffs were required to pay a monthly “Hot Air Balloon Fund Fee.” Pursuant to
the Franchise Agreements, the “will be accounted for separately from our other funds
and will be used exclusively for promoting the System for the benefit of those RE/MAX
offices operating within our region.”

84. RE/MAX has and is improperly commingling these funds and not using
the fund as required under the Franchise Agreements.

85.  Therefore, RE/MAX has breached the Franchise Agreements.

86. As a direct and proximate result of the breaches by RE/MAX, the
Counterclaim Plaintiffs were damaged and continue to incur damages for which

RE/MAX is liable.

COUNT II: Breach of Contract

87. The Counterclaim Plaintiffs incorporate the allegations above.
88. RE/MAX and the Hamilton Group entered into a Franchise Agreement

for the Lebanon Office.
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89. The Franchise Agreement for the Lebanon Office is a valid and
enforceable contract.

90. Asdescribed above, the Parties mutually agreed to amend the Franchise
Agreement for the Lebanon Office by terminating the Agreement and allowing the
Lebanon Office to close without extending the term of any other Franchise Agreement
for any other franchise location.

91. RE/MAX has breached the amended Franchise Agreement to the
Lebanon Office by claiming that the Hamilton Group can only close the Lebanon
Office if the Hamilton Group extends the term of the Franchise Agreement for the
Carmel Location.

92. As a direct and proximate result of the breaches by RE/MAX, the
Counterclaim Plaintiffs damaged and continue to incur damages for which RE/MAX

is liable.

COUNT III: Declaratory Judgment

93. The Counterclaim Plaintiffs incorporate the allegations above.

94. The Franchise Agreement for the Lebanon Office is a valid and
enforceable contract.

95.  Asdescribed above, the Parties mutually agreed to amend the Franchise
Agreement for the Lebanon Office by terminating the Agreement and allowing the
Lebanon Office to close without extending the term of any other Franchise Agreement

for any other franchise location.
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96. RE/MAX has breached the amended Franchise Agreement to the
Lebanon Office by claiming that the Hamilton Group can only close the Lebanon
Office if the Hamilton Group extends the term of the Franchise Agreement for the
Carmel Location.

97. There is an existing controversy between the Counterclaim Plaintiffs
and RE/MAX concerning whether the Franchise Agreement for the Lebanon Office as
terminated.

98.  Therefore, pursuant to 28 U.S.C. § 2201, the Counterclaim Plaintiffs
request that the Court grant declaratory relief and declare the Franchise Agreement
for the Lebanon Office as terminated and declare the term for the Franchise
Agreement for the Carmel Office was not extended.

99. A declaratory judgment by the Court, if rendered or entered on these
issues, would end the uncertainty and controversy with respect to the rights, status,

or other legal relations between the parties.

COUNT IV: Declaratory Judgment

100. The Counterclaim Plaintiffs incorporate the allegations above.
101. The Franchise Agreements are valid and enforceable contracts.
102. The non-compete provisions, in combination with the staggered terms

required by RE/MAX, are unreasonable restraints on trade.
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103. The only basis for a non-compete is to protect confidential information,
but that Re/Max never disclosed confidential information to the Counterclaim
Plaintiffs during their long relationship, and therefore Re/Max cannot enforce any
non-compete provision.

104. Further, the non-compete is invalid because it impermissibly seeks to
limit only ordinary competition.

105. There is an existing controversy between the Counterclaim Plaintiffs
and RE/MAX concerning whether the non-compete of the Franchise Agreements is
enforceable.

106. Therefore, pursuant to 28 U.S.C. § 2201, the Counterclaim Plaintiffs
requests that the Court grant declaratory relief and declare the non-compete
provisions of the Franchise Agreements are invalid and are not enforceable.

107. A declaratory judgment by the Court, if rendered or entered on these
issues, would end the uncertainty and controversy with respect to the rights, status,

or other legal relations between the parties.

COUNT V: Unfair and Deceptive Trade Practices

108. The Counterclaim Plaintiffs incorporate the allegations above.

109. Indiana's Antitrust Act, Indiana Code Section 24-1-2-1 et seq., prohibits
any scheme, contract, or combination in restraint of trade or commerce.

110. Further, under Indiana law a covenant in general restraint of trade is

void as against public policy.
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111. RE/MAX engaged in a restraint of trade and unfair practices when it
staggered the terms of the Franchise Agreements, combined with the RE/MAX’s
predatory recruiting and interfering in the sale of the Lafayette location to Mr. Jones.

112. As the Middlesex Superior Court stated in the Leading Edge case (at p.
65): “[ilf a franchisee had the temerity to not renew, Re/Max would not permit a
gradual disengagement from Re/Max, even if that was the natural result of staggered
expirations. Instead, RE/MAX chose to punish the franchisee by effectively
terminating the franchise prematurely and, as best it could, undermining the
franchisee's business.”

113. As a result of RE/MAX’s unfair trade practices, the Counterclaim

Plaintiffs have and will continue to suffer damages.

COUNT VI: Breach of Contract

114. The Counterclaim Plaintiffs incorporates the allegations above.

115. The Franchise Agreements were valid and enforceable agreements
between the Hamilton Group and RE/MAX.

116. RE/MAX’s Predatory Recruiting Policy supplements the Franchise
Agreements and therefore became a part of the Franchise Agreements.

117. By RE/MAX’s conduct as described above, RE/MAX breached the
Franchise Agreements when it engaged in and encouraged the predatory recruiting

of REAB’s sales agents.
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118. As a direct and proximate result of the breach by RE/MAX, the
Counterclaim Plaintiffs have and continues to suffer damage for which RE/MAX is

liable.

COUNT VII: Tortious Interference with a Contract/Business Relationship

119. The Counterclaim Plaintiffs incorporate the allegations above.

120. The Counterclaim Plaintiffs had both valid and enforceable contracts
and valid relationships with its sales agents, both of which RE/MAX was aware.

121. Through its conduct as described above, RE/MAX intentionally
interfered with those contracts and relationships.

122. There was no justification for RE/MAX’s interference.

123. As a direct and proximate result of RE/MAX’s wrongful interference, the
Counterclaim Plaintiffs have suffered damages.

124. RE/MAX acted illegally in achieving its ends.

125. As a direct and proximate result of RE/MAX’s tortious interference,
Counterclaim Plaintiffs have lost valuable business relationships, and they expect to
suffer lost income and profits as a result of those lost relationships.

126. If RE/MAX is allowed to continue improperly tortiously interfering with
Counterclaim Plaintiffs’ business relationships, they will suffer irreparable harm in
the form of lost business relationships and good will.

127. Counterclaim Plaintiffs lack an adequate remedy at law for RE/MAX’s

tortious interference.
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COUNT VIII: Breach of Contract

128. The Counterclaim Plaintiffs incorporates the allegations above.

129. The Franchise Agreements were valid and enforceable agreements
between the Hamilton Group and RE/MAX.

130. Section 14(F) of the Franchise Agreements allow RE/MAX the right to
solicit sales agents 180 days prior to the expiration of the Franchise Agreement.

131. RE/MAX allowed and/or encouraged the soliciting and/or solicited sales
agents from the REAB’s Lafayette Office to Mr. Jones’ Office as early as August 2021
— despite the fact that the Franchise Agreement for Lafayette Office does not expire
until August 23, 2023.

132. By RE/MAX’s conduct as described above, RE/MAX breached the
Franchise Agreements when it engaged in and encouraged the predatory recruiting
of REAB’s sales agents.

133. As a direct and proximate result of the breach by RE/MAX, the
Counterclaim Plaintiffs have and continues to suffer damage for which RE/MAX is

liable.

COUNT IX: Tortious Interference with a Business Relationship

134. The Counterclaim Plaintiffs incorporates the allegations above.
135. The Counterclaim Plaintiffs had a valid business relationship with Mike

Jones when it came to the sale of the Lafayette Office, of which RE/MAX was aware.
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136. Through its conduct as described above, RE/MAX intentionally
interfered with the contract and relationship, including the predatory recruiting of
sales agents from REAB’s Lafayette Office.

137. As aresult of RE/MAX’s interference described above, Mr. Jones backed
out of the purchase of the Lafayette location.

138. There was no justification for RE/MAX’s interference.

139. As a direct and proximate result of RE/MAX’s wrongful interference, the
Counterclaim Plaintiffs have suffered damages.

140. RE/MAX acted illegally in achieving its ends.

141. As a direct and proximate result of RE/MAX’s tortious interference,
Counterclaim Plaintiffs have lost valuable business relationships, and they expect to
suffer lost income and profits as a result of those lost relationships.

142. If RE/MAX is allowed to continue improperly tortiously interfering with
Counterclaim Plaintiffs’ business relationships, they will suffer irreparable harm in
the form of lost business relationships and good will.

143. Counterclaim Plaintiffs lack an adequate remedy at law for RE/MAX’s

tortious interference.

COUNT X: Tortious Interference with a Contractual and Business Relationship

144. The Counterclaim Plaintiffs incorporate the allegations above.
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145. Counterclaim Plaintiffs had both valid and enforceable contracts and
valid relationship and with other franchises through the other Franchisees, both of
which RE/MAX was aware.

146. Through its conduct as described above, RE/MAX intentionally
interfered with those contracts and relationships.

147. There was no justification for RE/MAX’s interference.

148. As a direct and proximate result of RE/MAX’s wrongful interference, the
Counterclaim Plaintiffs have suffered damages.

149. RE/MAX acted illegally in achieving its ends.

150. As a direct and proximate result of RE/MAX’s tortious interference,
Counterclaim Plaintiffs have lost valuable business relationships, and they expect to
suffer lost income and profits as a result of those lost relationships.

151. If RE/MAX is allowed to continue improperly tortiously interfering with
Counterclaim Plaintiffs’ business relationships, they will suffer irreparable harm in
the form of lost business relationships and good will.

152. Counterclaim Plaintiffs lack an adequate remedy at law for RE/MAX’s

tortious interference.

PRAYER FOR RELIEF

WHEREFORE, Counterclaim Plaintiffs respectfully request that the Court
enter judgment in their favor, and against Counterclaim Defendants and award

Counterclaim Plaintiffs:
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A. All damages allowable by law and statute incurred as a result of
Counterclaim Defendants’ conduct, including the recovery of actual,
compensatory and consequential damages; and disgorgement of profits
Defendants have gained and will gain as a result of their contractual and
statutory violations.

C. Declaratory relief in the form requested in Paragraphs 98 and 106, above.

D. Reasonable attorneys’ fees and costs Counterclaim Plaintiffs have incurred
and will incur in this action.

E. Award Counterclaim Plaintiffs all further relief in law or in equity,
including, but not limited to, fees paid to the Counterclaim Defendants
which were impermissibly used, to which Plaintiffs may show they are

justly entitled.

Dated: February 25, 2022 Respectfully submitted,

/s/ Joshua R. Lowry

F. Anthony Paganelli (IN 18425-53)

Joshua R. Lowry (IN 32676-29)

Scott A. Kreider (IN 23038-49)

PAGANELLI LAW GROUP

10401 N. Meridian St., Suite 450

Indianapolis, IN 46290

Tel: 317.550.1855

Fax: 317.569.6016

E-Mail: tony@paganelligroup.com
josh@paganelligroup.com
scott@paganelligroup.com
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FRANCHISE AGREEMENT

This Franchise Agreement (this “Agreement”) is effective as of September 25, 2014 (the
“Agreement Date”). The parties to this Agreement are you, Veritas Ventures, LLC, as Franchise
Owner, and us, RE/MAX of Indiana Limited Partnership dba RE/MAX INTEGRA, Midwest, an
| Indiana limited partnership and regional subfranchisor of RE/MAX, LLC, having a place of
| business at 9963 Crosspoint Blvd., Indianapolis, Indiana 46256, and, if you are a partnership,
corporation, limited liability company or other legal entity, your “Owners” (defined below).
This Agreement is for a RE/MAX® real estate service office to be located at: 200 S. Rangeline
Road, Carmel. Indiana; and operated under the trade name: RE/MAX Ability Plus.

1. INTRODUCTION.

This Agreement has been written in an informal style in order to make it more easily
readable and to be sure that you become thoroughly familiar with all of the important rights and
obligations this Agreement covers before you sign it. In this Agreement, we refer to RE/MAX of
Indiana Limited Partnership dba RE/MAX INTEGRA, Midwest as “we,” “us” or “RE/MAX
Regional”; and to RE/MAX, LLC as “RE/MAX, LLC.” We refer to each person who signs this
Agreement as “you,” “Franchise Owner” or “Franchisee.” If you are presently a corporation,
partnership, limited liability company or other business entity (collectively “Business Entity’”), or
if you, as an individual or individuals, make a subsequent assignment or transfer of this
Agreement to a Business Entity under Section 12 of this Agreement, or if this Agreement is
being executed in connection with the renewal of the Franchise and you are presently Business
Entity, the provisions of this Agreement also will be applicable to your direct and indirect
owners. We have relied on the qualifications, business skill, financial capability and personal
character of such owners in entering into this Agreement or in permitting such assignment or
transfer. Such owners will be referred to in this Agreement as “Owners.” If you are a
corporation, partnership, limited liability company or other business entity that is owned, in
whole or in part, by one or more other business entities (a parent entity), reference to “Owners”
in this Agreement will also include the individual or individuals who own the parent entity.

Through the expenditure of considerable time, effort and money, RE/MAX, LLC has
devised and promoted for the benefit of RE/MAX Regional and other RE/MAX subfranchisors
and franchisees (collectively “RE/MAX Affiliates”) a system (the “System” or “RE/MAX
System”) for the establishment and operation of offices (a “RE/MAX office” or “RE/MAX
offices”) offering high quality real estate services under the name “RE/MAX®” and certain other
service marks, trademarks, trade dress and other commercial symbols, including the RE/MAX
Balloon and Design, the red-over-white-over-blue horizontal bar design and such other service
marks, trademarks, trade dress and symbols as RE/MAX, LLC may develop, acquire, or license
for RE/MAX Affiliates’ use from time-to-time (the “RE/MAX Marks™). These high quality real
estate services are provided under the RE/MAX Marks through a network of RE/MAX
franchisees and their affiliated independent contractors (the “RE/MAX Network”). The
distinguishing characteristics of the System include, but are not limited to:

(D Common use and promotion of the RE/MAX Marks;

(2)  Distinctive sales and promotional materials;
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(3) Standardized supplies and other materials used in RE/MAX offices;
4) Centralized advertising, promotional and referral services;

(5}  Recommended procedures for the operation of RE/MAX offices providing
efficient, high quality and courteous services to the public;

(6) A standardized uniform system for the operation of a real estate service
office in accordance with ethical standards and policies; and

N A high commission concept.

We own the right to franchise the operation of RE/MAX offices under the RE/MAX
Marks and the System in this region.

This Franchise Agreement is being presented to you because of the desire you have
expressed to obtain the right to own and be franchised to operate a RE/MAX office. In signing
this Agreement, you acknowledge: (1) your understanding of the importance of our high
standards of quality and service and the necessity of operating your RE/MAX office in
conformity with our standards and specifications; (2} that you are presently a licensed real estate
broker under the laws of the state in which you will operate a RE/MAX office or that you will
secure the services of a responsible and properly licensed real estate broker, acceptable to us
under whose license the Franchise will be conducted (the “Manager”) prior to commencing
operations under this Agreement; and (3) that you will be responsible for the management and
development of the RE/MAX office and that you or the Manager will actively participate in and
oversee the daily management, operation and conduct of the RE/MAX office. You represent to
us, as an inducement to our entering into this Agreement with you, that there have been no
misrepresentations to us, or material omissions, in this Agreement, in your application for the
rights granted by this Agreement or in the financial information provided by you and your
Owners. You further represent that you have dealt in many varied business transactions in the
past which have been of greater complexity than this transaction, and that you are not purchasing
a RE/MAX franchise for speculative purposes.

2. GRANT AND RENEWAL OF FRANCHISE.

A. GRANT AND TERM OF FRANCHISE.

m Grant.

Subject to the provisions of this Agreement, we grant to you a franchise (the
“Franchise”), and you undertake the obligation, to establish and own a single RE/MAX office
(the “Office”) using the distinguishing characteristics of the System, to be operated only at the
location (the “Premises”) and only under the trade name identified on the first page of this
Agreement, both of which must be approved in advance by RE/MAX Regional. You
acknowledge and represent that you have contacted the appropriate state regulatory agencies to
confirm that the self-standing portion of the trade name (that portion of the trade name that does
not include the RE/MAX mark) is available. You acknowledge and agree that neither our
approval, nor the approval of a state regulatory agency, of the self-standing portion of the trade
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name constitutes an assurance, representation or warranty of any kind, express or implied, that a
prior user of the self-standing portion of the trade name does not exist or that a prior user will not
assert rights in that name. If the location of the Premises has not been selected and approved as
of the Agreement Date, and the parties cannot agree on a mutually acceptable location within
ninety (90) days of the Agreement Date, it will be deemed to be a failure of a material condition
precedent, entitling us, upon ninety (90) days notice of default, to terminate this Agreement
without refund of the initial franchise fee. You acknowledge and agree that our approval of the
location of the Premises does not constitute an assurance, representation or warranty of any kind,
express or implied, as to the suitability of the location for the Office or as to the profitability of a
RE/MAX office operated at that location. You further acknowledge and agree that you have
independently investigated the suitability of the location of the Office, and that RE/MAX
Regional will not be responsible if the Office fails to meet your expectations as to revenue or
otherwise. The Office may be used only to operate a RE/MAX real estate service business, and
may not be used to conduct another business or to generate revenue from any other activities,
except with our prior written consent, which may be withheld in our sole and absolute discretion.
You may only operate the Office for the purpose of providing Permitted Real Estate Service
Activities (as defined below); the Office may not be used to conduct another business or to

generate revenue from any other activities, except with our prior written consent, which we have
the unfettered right to withhold.

(2)  Permitted Real Estate Services.

“Permitted Real Estate Service Activities,” for purposes of this Agreement, means
activities directly related to the business of listing, offering, selling, exchanging and managing
real property and the providing of marketing or consulting services or referrals or other activities
with respect to auctioning, leasing or renting of real property or representing sellers, purchasers,
lessors or renters of real property. Permitted Real Estate Service Activities expressly excludes
all non-real estate related activity as well as the offering or performing of ancillary real estate
services or activities, including without limitation, title insurance or searches, mortgage
brokerage and mortgage origination, insurance or insurance related services or products, escrow
or appraisal services and home inspection services. Subject to the restrictions set forth in Section
5.F, may perform these or other non-real estate related or ancillary services, and you may
engage in businesses that offer such services, provided you:

a. Obtain RE/MAX Regional’s prior written consent;

b. Do not use the distinguishing characteristics of the System or the RE/MAX Marks
in any manner in connection with such non-real estate related or ancillary services
or businesses or in connection with any other services or businesses that are not
Permitted Real Estate Service Activities;

¢ Properly segregate the operations of any such services or businesses from the
operation of the Office as we deem appropriate; and
d. Are in full compliance with all applicable federal, state and local laws, ordinances
and regulations.
3 13038619.11 -06/24!14()/})’\
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(3) Temm.

The term of the Franchise will begin on the Agreement Date and through October 15,
2019 (the “Term”), unless the Franchise is terminated earlier pursuant to the provisions of this
Agreement. Termination or expiration of this Agreement will constitute termination or

expiration of your Franchise and the Limited License to use the RE/MAX Marks conferred by
Section 4 of this Agreement.

; B. FULL TERM PERFORMANCE.

You specifically agree to operate the Office in accordance with the provisions of this
Agreement, perform the obligations of this Agreement and continuously exert your best efforts to
promote and enhance the business of the Office for the Term, including but not limited to your
best efforts to execute the provisions of your Business Plan (as defined in Section 3 below) as
approved by RE/MAX Regional in accordance with the provisions of this Agreement.

C. LOCATION OF OFFICE / NO TERRITORIAL RIGHTS.

The Franchise granted by this Agreement gives you the right to own and operate a single
RE/MAX real estate office only at the Premises, which must be located within the geographic
area described and illustrated in Exhibit A to this Agreement. You agree that you may open an
Office at the Premises only if we approve the location of your Office in writing, and you may not
relocate the Office without our prior written consent. Except as otherwise permitted by this
Agreement, you agree that you will not operate or establish, or permit your Sales Associates (as
defined in Section 6.N below) to operate or establish, any satellite office, branch office, kiosk or
other extension of the Office from any other location whatsoever without our prior written
consent. You further agree not to conduct, or permit anyone affiliated with the Office to
conduct, any business or activity at the Premises other than the real estate service business
authorized by this Agreement. You expressly acknowledge and agree that absolutely no
proprietary or territorial rights or protections are afforded to you under this Agreement. You
further expressly acknowledge and agree that, under the terms of the Agreement, we and/or
RE/MAX, LLC may operate, or grant a franchise or license to operate, at any location
whatsoever, including a location in close proximity to your Office, a RE/MAX office or other
real estate brokerage office using any other trademark or service mark, even if such RE/MAX
office or other office has an adverse impact on your business. You expressly waive any claims
you may have that we and/or RE/MAX, LLC violated this Agreement, the implied covenant of
good faith and fair dealing, or a law, statute, or regulation as a result of the location of your
Office or of other RE/MAX (or other real estate brokerage) offices.

Although you are only granted the right to establish a single RE/MAX real estate office
to be operated only at the Premises, neither you nor any other RE/MAX office is limited to
listing, selling, or otherwise dealing with property or representing clients or customers within
any defined geographic area except as otherwise provided by applicable licensing laws and
regulations. However, as a RE/MAX affiliate and a user of the RE'MAX Marks under the
Limited License set out in Section 4, you are expected to meet high standards of real estate
service and professionalism reflective of the goodwill and respect enjoyed by the RE/MAX name
and organization. These expectations may only be met by limiting your real estate services to
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market areas where you can serve customers and clients directly and personally and where you
have the greatest knowledge of local conditions, infrastructures, community history and the
housing market. Accordingly, you agree to refer all requests for real estate services in areas in
which you are unable to meet such requirements or elect not to provide service, to the RE/MAX
office for that area, or if there is no RE/MAX office in that area, then to RE/MAX, LLC’s
| Referral Department as provided in Subsection 8.H of this Agreement,

D, RESERVATION OF RIGHTS.

Nothing contained in this Agreement shall be deemed, expressly or by implication, to
restrict in any way the right of RE/MAX Regional or RE/MAX, LLC or any of our or RE/MAX,
LLC’s affiliates, now or in the future, from engaging in any business activities whatsoever,
without limitation as to location or channels of distribution; and from using the RE/MAX Marks
and other proprietary rights in our or RE/MAX, LLC’s other business activities without
limitation; and from selling any products or services under the RE/MAX Marks, or under any
other trademarks, service marks or trade dress, through other channels of distribution. You
acknowledge that RE/MAX Regional and RE/MAX, LLC retain all rights to establish or acquire,
or authorize others to establish or acquire, additional real estate brokerage office locations
without regard to proximity to the Premises and that such market development is an integral part
of the marketing concept underlying RE/MAX Regional’s and RE/MAX, LLC’s business.
Nothing contained in this Agreement shall be deemed, expressly or by implication, to grant to
you any type of exclusive or protected territory or any right to limit, control, or prevent RE/MAX
Regional’s or RE/MAX, LLC’s right to own, operate, franchise, or license or in any other
manner authorize the location and operation of real estate brokerage businesses at any location
whatsoever. Moreover, nothing contained in this Agreement shall be deemed, expressly or by
implication, to grant or extend to you a right of first refusal, option or any other right to
purchase, acquire or open an additional RE/MAX franchise now or in the future.

Neither RE/MAX Regional nor RE/MAX, LLC shall be liable to you for any damages or
loss of sales or profits (if any), based on actual or anticipated adverse consequences to you which
may result from their continuing activities in the development of the System or other exercise of
the rights reserved to them under this Agreement.

. The term “affiliate” as used in this Subsection 2.D. shall mean any entity that directly or
indirectly, in whole or in part, is controlled by or under common control with us, RE/MAX, LLC
or any of our or RE/MAX, LLC’s officers, managers, directors or shareholders.

E. RENEWAL OF FRANCHISE.

At the expiration of the Term, if agreeable to both you and us, your franchise relationship
may be renewed for an additional five (5)-year period. Among the conditions to our agreeing to
renew your franchise relationship are the following:

(1)  You must have fully complied with all the terms and conditions of this
Agreement throughout the Term;

2) You must have exercised diligent efforts to develop your RE/MAX
Franchise to its full potential during the Term, in a manner acceptable to us, including but
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not limited to your efforts to execute the provisions of your Business Plan (as defined in

Section 3 below) as approved by RE/MAX Regional in accordance with the provisions of
this Agreement;

€)) You and your Owners must have executed a form authorizing RE/MAX
Regional to obtain a consumer report and to conduct a credit and background check;

4 You must have met our then current subjective and objective standards for
new franchisees, including those relating to relevant experience, education and licensing,
background and past record of compliance with laws, financial capacity, skills, integrity
and other qualities of character, and shall have provided RE/MAX Regional with all such
documentation that RE/MAX Regional may have requested to make such a
determination, including but not limited to federal income tax returns and/or financial
statements for your RE/MAX Franchise, for any other business whose funds may be
commingled with those of your RE/MAX Franchise, and for any other business operated
at the same location as that of your RE/MAX Franchise;

(5) You must have paid us a renewal fee equal to $25,000 (the “Renewal
Fee™);

6) You must have given us written notice of your election to renew your

franchise relationship not less than six (6) months or more than twelve (12) months prior
to the end of the Term;

(7)  Ifrequired by us, you or your Owner responsible for the Oftice must have
completed, or must have agreed to complete, at your expense (including the cost of the
course, and all travel, meal, lodging and entertainment expenses), RE/MAX 501:
Maximizing Your Office Potential, and/or such other training we may deem necessary (or
provide us with sufficient evidence that you or such Owner has satisfied requirements
equivalent to such course or training);

&) If required by us, you or your Owners must have attended all required
meetings, seminars, conferences, sales rallies, and other events;

€] You and your Owners must have executed the form of franchise
agreement (including the appropriate renewal addendum and any additional supplemental
agreements then being used by us) we are then customarily using in connection with the
granting of franchises for RE/MAX offices, which agreement shall supersede this
Agreement and may have materially different and less favorable from those appearing in
this Agreement, including, without limitation, requirements to upgrade equipment and
facilities, use nmew systems and procedures, pay higher fees, dues and advertising
contributions and meet higher quotas; and

(10)  You must have submitted for approval, and RE/MAX Regional must have

approved, a new business plan for the prospective renewal term of your franchise
relationship.
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You must notify us in writing not less than six (6) months nor more than twelve (12)
months prior to the end of the Term whether or not you intend to renew your franchise
relationship with us. If you fail to provide us with notice of your intentions regarding renewal
within such time period, we will deem your failure to notify us as your decision not to renew. In
such case, you understand and agree that the Franchise shall expire at the end of the Term.

Subject to your compliance with all of the conditions for renewal of your franchise
relationship and RE/MAX Regional’s willingness to renew the franchise relationship, if you
choose to renew your franchise relationship for an additional five (5)-year period no later than
six (6} months prior to the expiration of the Term, the Renewal Fee will be reduced. In any
event, if you elect to finance a portion of the Renewal Fee, the Renewal Fee will be increased.

Renewal of your franchise relationship will be conditioned on your and your Owners’
continued compliance with all of the terms and conditions of this Agreement up to the date of
expiration.

If, with our permission, you continue to operate the Office as a RE/MAX office after the
end of the Term without proper renewal, you acknowledge and agree that the Term has expired
and that you will be deemed to be operating on a month-to-month holdover basis under the terms
and conditions of the franchise agreement and other agreements being used by us at the time of
expiration of the Term, and from time-to-time thereafter, in connection with the granting of
franchises for a RE/MAX office within the state in which the Office is located; provided,
however, that your right to operate the Office under these circumstances may be terminated at
any time and without cause by us, in our sole and absolute discretion, upon ten (10) days prior
written notice to you. If you are operating on a month-to-month holdover basis, you may
terminate the relationship only upon thirty (30) days prior written notice to RE/MAX Regional.
In addition, if you are operating on a month-to-month holdover basis, you must pay us, on the
first day of every month until the Franchise is either renewed or terminated, a prorated amount of
the Renewal Fee equal to one-sixtieth (1/60) of such Renewal Fee. If you close the Office
without providing RE/MAX Regional with the required written notice then, in addition to all
fees, dues, charges and other amounts owed by you as of the date you close the Office, you will
be required to pay RE/MAX Regional—as liquidated damages—an amount equal to the total of
what you were billed for monthly fees under Section 6 of this Agreement as provided in this
Section with respect to the prorated Renewal Fee, for the two (2)-month period immediately
preceding the date that you closed the Office.

If the Franchise is not renewed and you are not operating the Franchise in accordance
with the preceding paragraph, the conditions set forth in Section 14 of this Agreement shall
apply.

3. OPENING AND EQUIPPING OF OFFICE.

You agree to cause the Office to be “opened” and operating in a manner reasonably
acceptable to us within a period of 180 calendar days from the Agreement Date. You further
agree that you will operate the Office continuously during the Term, and that you will not
voluntarily abandon, surrender, transfer control of or lose the right to occupy the Premises or fail
to actively operate the Office for a period in excess of five (5) consecutive days, unless your
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failure to do so is caused by fire, flood, earthquake or other similar causes beyond your
reasonable control, as more fully set forth in Section 15.AA.

“Opened” means having an office with a minimum of 1,000 square feet (a minimum of
800 square feet for a Location-Only Franchise in an area having a population of less than 5,000),
staffed by a full-time secretary and equipped with furniture, an acceptable floor plan and
appearance, a computer system, a phone system, a fax, a printer and other office equipment
necessary to operate a RE/MAX Office in conformity with our high standards of quality and
service. Unless prohibited by a state or local ordinance, or the landlord of the Premises, you
must also have one or more exterior office signs depicting the trade name identified on the first
page of this Agreement, and be compliant with the most current edition of the Trademark and
Graphic Standards Manual in effect at the time you open the Office. You acknowledge and
agree that you are responsible for assuring that the Office is constructed in compliance with all
applicable laws, including, without limitation, Title TII of the Americans with Disabilities Act,
unless caused by fire, flood, earthquake or other cause beyond your control, as more fully set
forth in Section 15.AA.

After the Agreement Date but prior to the opening of the Office, you must submit to us
for approval a detailed five (5)-year business plan (as approved by RE/MAX Regional, the
“Business Plan™) for the development and operation of your business, including but not limited
to a specific plan for the recruitment of Sales Associates to satisfy your Quota. You may not
open the Office until RE/MAX Regional, in its sole and absolute discretion, has approved the
Business Plan. If you have not submitted an approvable Business Plan prior to the opening of
the Office, it will be deemed to be a failure of a material condition precedent, entitling us, upon
thirty (30) days notice of default, to terminate this Agreement without refund of the Initial
Franchise Fee. You acknowledge and agree that our approval of the Business Plan does not
constitute an assurance, representation or warranty of any kind, express or implied, as to the
potential profitability of your Office, and that RE/MAX Regional will not be responsible if the
Office fails to meet your revenue or operational expectations.

To facilitate your reporting to us and RE/MAX, LLC and to meet other communication
requirements, you agree to implement all systems, programs and procedures we or RE/MAX,
LLC establish from time-to-time. Such systems, programs or procedures may include, but are
not limited to, communication systems, accounting programs, data management systems and
other systems designed to facilitate the flow of information relating to the System, the RE/MAX
Network, or the business contemplated by this Agreement. Throughout the Term, you must
maintain a computer system that has capabilities compatible with all communications and data
reporting requirements of RE/MAX, LLC and you must have electronic mail capability, high
speed Internet access (preferably T1 (full, fractional, or frame relay), DSL or cable), a printer,
and a CD and DVD drive. You must participate in any intranet or extranet we or RE/MAX, LLC
develops. Therefore, you must have computer hardware that meets certain minimum standards
established by us or RE/MAX, LLC and use certain software as we or RE/MAX, LLC specify
from time-to-time. You must also upgrade or update such hardware and software throughout the
Term as we or RE/MAX, LLC specify. You are responsible for the cost of implementing such
systems, programs or procedures, including the cost of purchasing or leasing computer hardware
and software required by us or RE/MAX, LLC. RE/MAX Regional cumently requires
franchisees with more than five (5) Sales Associates affiliated with their Office to purchase and
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use a brokerage back-office management software system (“brokerWolf”) from Lone Wolf
Technologies, Inc. Costs for this software will vary depending on the number of Sales
Associates affiliated with your Office and the complexity of the software you purchase.

RE/MAX, LLC has developed RE/MAX University (“RU™) as a way to deliver
educational and motivational programming to RE/MAX Affiliates. ~ With the exception of
premium programming, such as accredited courses, RE/MAX University programming is
available free of charge via the RE/MAX Mainstreet website, which you can access via a
computer and some smart phones and mobile devices, or you can purchase a Pop Box or a Roku
player, digital media players that will allow you to watch RE/MAX University programming on
a television. Although you are not required to subscribe to RU at the present time, you may be
required to do so in the future, in which case you may also be required to purchase a Pop Box,
Roku player or other device or mechanism in order to receive the programming, as well as a
television or other equipment, and pay RE/MAX, LLC a programming fee,

You may also be required to subscribe, and to ensure that each Sales Associate (as
defined in Section 6.N) subscribes, to RE/MAX Mainstreet, a password protected Extranet site
which serves as an electronic communication website for the exchange of important RE/MAX
information. If you subscribe to RE/MAX Mainstreet, you, and each Sales Associate affiliated
with your Office, will also be required to sign and abide by a RE/MAX Mainstrest Member
Registration and Website User Agreement, which sets forth the terms and conditions relating to
the use of RE/MAX Mainstreet. Neither you nor any Sales Associate affiliated with your Office
may use RE/MAX Mainstreet to send unsolicited bulk electronic messages. You agree not to
block or blacklist any remax.net message.

If at any time during the Term you choose to permit any of your Sales Associates to
participate in a commission advance program with respect to commissions earned for Permitted
Real Estate Service Activities, you will be required to offer exclusively, to provide the programs
and services of, and to act as the servicer for, Quick Commission USA, LLC.

You will be required to implement any other specific systems, programs or procedures as
we or RE/MAX, LLC may establish from time-to-time to enhance our communications with you.
You agree that RE/MAX Regional or RE/MAX, LLC may require that certain goods, services,
supplies, fixtures, equipment, inventory, and computer hardware and software relating to the
Office’s establishment or operation be purchased directly and/or exclusively from us or from
other suppliers as we may designate from time-to-time.

4. LIMITED LICENSE TO USE RE/MAX MARKS.

A, OWNERSHIP AND GOODWILL AND LIMITED LICENSE.

Subject to all of the terms and conditions set forth herein, you are hereby granted a
limited, non-exclusive license (“Limited License”) to use the RE/MAX Marks, but only for the
duration of this Agreement and only in connection with the operation of the Office and the
Permitted Real Estate Service Activities specified in this Agreement (the “Licensed Use™). Your
Limited License does not give you the right to sublicense or to transfer (apart from an approved
transfer under Section 12) the RE/MAX Marks or to allow any third party to use your Office
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trade, fictitious or assumed name for any purpose whatsoever. You agree that if this Agreement
is terminated, expires, is transferred without our consent or approval, or is for any reason
declared void or of no force or effect, this Limited License shall automatically terminate. You
further agree that in the event of such a termination of this Limited License you will immediately
cease all use of the RE/MAX Marks and promptly comply with all post-termination requirements
of Section 14 of this Agreement.

(D “RE/MAX” Required in d/b/a but Prohibited in Entity Name.

You are required to use the term “RE/MAX” as the first word in the trade
identification of the Office, and you must obtain any trade, fictitious or assumed name
registrations as may be required under applicable law for, and to operate the Office only
under, such trade, fictitious or assumed name. You agree not to use the term “RE/MAX”
or any of the other RE/MAX Marks (or any variations or renditions similar to any of the
RE/MAX Marks) in, or as part of, your formal corporate or legal name.

) Ownership of RE/MAX Marks and Goodwill.

You acknowledge and agree that: i) RE/MAX, LLC is the exclusive owner of the
RE/MAX Marks and that such marks are invaluable assets of RE/MAX, LLC; ii) your
license to use the RE/MAX Marks is derived solely from this Agreement and is limited to
the Licensed Use that is otherwise in compliance with this Agreement; and iii) all use of
the RE/MAX Marks, and any goodwill established by such use, including, without
limitation, the use of the trade, assumed or fictitious name you adopt for your Office that
includes the term “RE/MAX,” will inure exclusively to the benefit of RE/MAX, LLC,
and that the same will automatically vest in and remain the exclusive property of
RE/MAX, LLC. You further acknowledge and agree that under this Agreement you shall
not acquire any right, ownership or other interests in or to: i) the RE/MAX Marks, other
than the Limited License granted herein, or ii) the goodwill associated with the RE/MAX
Marks.

(3)  High Standards of Service and Professionalism Required.

You acknowledge and agree that the RE/MAX Marks embody and represent the
goodwill of the RE/MAX organization, and identify the RE/MAX network as the source
of the highest standards of quality real estate services and agent professionalism. You
agree to assure that the Permitted Real Estate Service Activities provided by you, and by
all Sales Associates affiliated with your Office, adhere to such high standards in regards
to all Permitted Real Estate Service Activities offered or provided under the RE/MAX
Marks and in the name of your Office. In this regard, you also agree to assure that all uses
of the RE/MAX Marks are strictly in accordance with all applicable standards, operating
procedures, policies and guidelines that we or RE/MAX, LLC prescribe—and from time-
to-time amend—during the duration of this Agreement, including, without limitation,
those set forth in the most current edition of RE/MAX Brand Identity: Trademark and
Graphic Standards, or its successor (the “Trademark Manual™) and other publications, if
any, dedicated to proper use of the RE/MAX Marks. Finally, you agree to comply with,
and assure that all of your Sales Associates comply with, the business image and
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operating standards set forth in Section 8 of this Agreement. You understand and
acknowledge that such business image and operating standards have been established to
protect the goodwill of the RE/MAX Organization, as embodied by the RE/MAX Marks,
but do not, and are not intended to, govern the day-to-day operations of your Office.

(4) Sales Agsociates Not Licensed to Use RE/MAX Marks.

You acknowledge and agree that no one employed by your Office in any capacity
or affiliated with your Office as a Sales Associate has or will be granted by you any
direct or independent right or license to use the RE/MAX Marks, but rather that their use
of the RE/MAX Marks comes under and is subject to this Limited License. You agree to
ensure that you and everyone employed by or affiliated with your Office who uses the
RE/MAX Marks under this Limited License, does so only in the name of your Office, in
furtherance of the Permitted Real Estate Service Activities provided out of your Office, in
a manner that is consistent with all applicable limitations, including without limitation,
those set forth below.

(5) Extension of Limited License to Other/Future Marks.

All provisions of this Agreement applicable to the RE/MAX Marks will apply to
any additional trademarks, service marks, commercial symbols, designs, art work and
logos that RE/MAX, LLC may in the future authorize you to use.

B. SPECIFIC LIMITATIONS ON LICENSE TO USE RE/MAX MARKS.

Your Limited License to use the RE/MAX Marks is subject to various limitations that are

designed to protect the marks themselves, the goodwill they reflect and the reputation of the
RE/MAX Network. In addition to those set forth in the Trademark Manual, your use of the
RE/MAX Marks must conform to the following requirements and limitations.

(1)  Use Office Address — Identity of Office, Address and Contact Information
Required with RE/MAX Marks.

You agree that all uses of the RE/MAX Marks in all advertising of your services
in any medium whatsoever, including but not limited to print, electronic media, and
Internet websites, will be accompanied by your Office name, Office address, phone
number and prominently indicate that “Each RE/MAX Office is Independently Owned
and Operated,” and to assure that your Sales Associates also accompany their uses of the
RE/MAX Marks with such information and meet all other requirements of the Trademark
Manual in their advertising and personal promotion efforts. More specifically, you agree
not to use, and not to permit your Sales Associates to use, the RE/MAX Marks (a) in any
manner that may mislead or deceive consumers regarding your Office location, the scope
of the geographic area your Office serves or your relationship to us or RE/MAX, LLC; or
(b) other than for the promotion of the Permitted Real Estate Service Activities provided
by your Office. You agree to refrain from sharing or linking any website in connection
with which your Office name or the RE/MAX Marks are used with or to any website of a
competitor of the RE/MAX Network or from promoting the name, image or business of

11 13038619.11 - 06/24/14
IN 06/14 Initials: Franchisee

RML_000263



Case 1:21-cv-02321-TWP-TAB Document 52-1 Filed 02/25/22 Page 17 of 84 PagelD #: 686

CONFIDENTIAL

EXHIBIT A

any licensed real estate agent who is not a RE/MAX Affiliate.

2) No Service Area Misrepresentations or Competing Services.

While you are not limited in the reach of your advertising to attract consumers to
your Office for Permitted Real Estate Service Activities involving the properties in the
local market areas your Office serves, you are not permitted to use the RE/MAX Marks
In connection with competing or other businesses as described below or to hold yourself
out: i) as having the capacity to serve the real estate needs of consumers in distant market
areas where neither you nor any of your Sales Associates can personally and directly
provide quality, competent services, such as on a state-wide, multi-state, national or
international scale; or ii) as a state-wide, multi-state, national or international provider of
agent or office locator services or information; or iii) as an operator, developer, owner,
promoter or provider of consumer-to-agent or agent-to-agent referral services. The
foregoing limitations shall not be interpreted or asserted to limit or inhibit in any way
your ability to refer current or past clients and customers from within the market areas
you or your Office serve, or friends and family members, to other RE/MAX affiliates,
irrespective of where those other RE/MAX affiliates or their offices may be located and
to condition such referrals on the payment of a referral fee.

a. Local Markets Served Personally and Directly.

Consistent with the foregoing, you agree to insure that neither you nor
your Office nor any of your Sales Associates engage in any advertising, or permit
use of your Office name in directories or in any other manner, that offers, or
infers the availability by or through vour Office of, real estate services in a
geographic area or market that is not served personally and directly by you or one
of your Sales Associates or where your Office lacks the local market knowledge
and familiarity necessary to provide informed, competent, high quality real estate
services or that is too distant from your Office for you or any Sales Associate
affiliated with your Office to personally and directly serve and satisfy the real
estate service needs of buyers, sellers or renters.

b. No Office/Agent Locator Services or Private Referral Networks.

Your Limited License does not authorize you to use, and you agree not to
use, or to permit any Sales Associate to use, the RE/MAX Marks in connection
with the offering, providing, performance, sale, endorsement or promotion of any
other services, products or businesses or in any other manner we have not
expressly authorized in writing. Consistent with your Limited License, neither
you nor any of your Sales Associates are permitted to engage in the offering of or
participate in the offering of RE/MAX Office/Agent Locator Services or Private
Referral Network Services or any other prohibited service or activity described in
the Trademark Manual as from time-to-time amended. In addition, you agree not
to engage in any other business or activity that does not conform to the high
standards of the RE/MAX organization or that competes with or undermines free
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