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INTRODUCTION

Zillow engaged in a public relations campaign denigrating the National
Association of Realtors’ claims against defendants Zillow, Errol Samuelson, and Curt
Beardsley. To Zillow’s chagrin, a former Zillow Vice-President wrote the
Whistleblower Letter, revealing his knowledge that the plaintiffs’ claims in this case are
true. He confirmed his allegations under oath at his deposition, despite Zillow's
repeated threats against him. At that point, a quality company would have objectively
investigated the allegations and disciplined any wrongdoers. Instead, Zillow doubled
down on its misconduct. To further bully plaintiffs National Association of Realtors
and its Realtors Information Network, Inc. subsidiary (together, “NAR"”), and
intimidate potential future whistleblowers who might reveal the truth about what is
happening at Zillow, Zillow filed frivolous counterclaims based entirely on
communications about key evidence of Zillow’s unlawful conduct. Zillow’s
counterclaims merely perpetuate the charade that allegations of unlawful conduct in the
Whistleblower Letter somehow are both false and also reveal Zillow’s proprietary
business methods and trade secrets.

Zillow seeks to pursue these “attenuated” claims to harass NAR with an
intrusive sideshow of depositions and document demands concerning the
dissemination of the Whistleblower Letter, which Zillow itself has now publicly filed in
open court. The burden on NAR, a nonprofit trade association, will likely be
substantial. It also will be wholly unjustified. And merely allowing these frivolous
counterclaims to proceed against NAR may, as Zillow intends, intimidate NAR’s
volunteer leadership and member real estate brokers and agents from participating in
this case, and scare other potential whistleblowers from stepping forward with more
evidence of Zillow’s broad misconduct.

As set forth below, Zillow’s counterclaims all are without merit. First, the claims

are barred by the absolute litigation privilege and fair and true report privilege because
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they are based on statements filed in a judicial proceeding which clearly have some
relation to the case. Second, Zillow’s trade secret claims fail because the letter plainly
does not reveal any of supposed trade secrets described in Zillow’s counterclaim, and
Zillow’s conduct generally described in the letter is either unlawful activity or
obviously public information, neither of which can be protected as a trade secret. Third,
Zillow’s defamation claims fail because they are based on statements and implications
that do not appear anywhere in the letter. Fourth, Zillow’s abuse of process claim fails
because it does not allege that NAR filed the Whistleblower Letter to extort Zillow or
compel it do something it is not legally required to do. Fifth, Zillow’s contractual
interference claims fail because there are no allegations that NAR did anything to
induce the whistleblower or anyone else to breach a contract with Zillow. Sixth,
Zillow’s claim that NAR breached a protective order is baseless because it is well-settled
that a purported breach of a court order does not give rise to a breach of contract claim
and because the Whistleblower Letter in any event is not subject to the protective order
in this case. Accordingly, NAR respectfully requests that the Court dismiss all
counterclaims asserted against it pursuant to CR 12(b)(6).

STATEMENT OF FACTS

A. National Association of Realtors Sues Defendants.

NAR is America’s largest nonprofit trade association, representing more than 1.1
million residential and commercial real estate professionals (known as “Realtors,”
which is a registered trademark of NAR), as well as NAR'’s institutes, societies, and
councils, involved in all aspects of the residential and commercial real estate industries.
NAR provides a facility for professional development, research, and exchange of
information among its members and to the public and government for the purpose of

preserving the free enterprise system and the right to own real property.! NAR, along

1 See www.realtor.org/about-nar.
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with co-plaintiff and business partner Move, Inc. are suing Zillow, Errol Samuelson and
Curt Beardsley for trade secret misappropriation (and other unlawful conduct) arising
from the defection of the two high-level executives from Move to Zillow.

B. A Whistleblower Comes Forward With Serious Allegations.

As the Court is aware, on April 10, 2015, an anonymous letter from a
whistleblower (the “Whistleblower Letter”) arrived at the offices of plaintiffs’ counsel.
See Appendix 1 (attached).? The Letter, which came out of the blue, appeared to have
been written by a knowledgeable current or former Zillow employee concerned about
illegal activity he had witnessed at Zillow. Id. The Letter appeared to confirm the
plaintiffs” worst fears: it alleged that Curt Beardsley and Errol Samuelson had stolen
trade-secret data from Move and that Zillow was using that stolen data to unfairly
compete with plaintiffs. Id. The whistleblower -who was later revealed to be former
Zillow Vice President Chris Crocker - also described specific, illegal ways in which
defendants carried out their “assault on [Move’s] ListHub” in violation of the
preliminary injunction in this case. Id.

What the Whistleblower Letter did not do, however, was provide any details
about the activities it alleged Zillow was engaging in. Rather, the Letter provided a
roadmap - suggesting places to look and people to talk to about Zillow’s unlawful
conduct. For example, the Letter alleged that Zillow had launched “secret programs”
that involved illegally scraping plaintiffs’ Realtor.com websites for customer lists and

other data using an offshore service to avoid detection. See Appendix 1, p. 2. The Letter

2 Because Zillow’s counterclaims are expressly based on the Whistleblower Letter - e.g.,
Counterclaim 9 5-52 - the Court properly may consider the Letter’s contents in deciding a
motion to dismiss, without converting the motion into one for summary judgment. See Trujillo
v. Northwest Tr. Servs., Inc., 2015 WL 4943982, at *8 (Wash. Aug. 20, 2015) (“[d]ocuments whose
contents are alleged in a complaint but which are not physically attached to the pleading may ...
be considered in ruling on a CR 12(b)(6) motion to dismiss”); see also Jackson v. Quality Loan Serv.
Corp., 186 Wn. App. 838, 844-45 (2015); Rodriguez v. Loudeye Corp., 144 Wn. App. 709, 726 (2008).
Without the incorporation-by reference doctrine, a party “could evade dismissal under Rule
12(b)(6) simply by failing to attach to his complaint a document that proved his claim had no
merit.” Tierney v. Vahle, 304 F.3d 734, 738 (7th Cir. 2002).

NAR MOTION TO DISMISS ZILLOW COUNTERCLAIMS 3
2385524.1




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

referred to the programs’ apparent code names - LSS and LSSv2 - but did not discuss

any specifics of the programs.

C. Plaintiffs File The Letter With The Court, And Zillow Panics.

When the Whistleblower Letter arrived, plaintiffs had a motion pending before
the Court to revise an order by the Special Master severely curtailing discovery into
Zillow’s unlawful conduct. The plaintiffs filed the Letter with the Court because it
illustrated the importance of third-party discovery, since it showed that defendants
were still hiding evidence and evading the judicial system, while broadly proclaiming
the allegations against it were false.?

Because the Letter was not produced in discovery by Zillow or any party (there
was no document subpoena to the author of the letter), it was not subject to the
protective order. Moreover, the Letter contained allegations of unlawful conduct and a
continuing cover-up - actions that could never qualify as trade secrets. And, while the
Letter provided a roadmap, pointing out where to look for evidence of improper
conduct, it did not disclose the specifics of any legal business practice of Zillow’s. See
Appendix 1.

D. Zillow Misleads The Court Into Sealing The Letter On An Emergency Basis.
Rather than deny the allegations in the Letter, however, Zillow raced into this
Court to obtain an emergency order sealing the Letter on the ground that the illegal
activities identified in the Letter were somehow Zillow’s proprietary trade secrets.
Zillow demanded that the last three paragraphs of the Letter, which described its illegal
conduct, be immediately sealed. Zillow represented that these activities - i.e., illegally

scraping Plaintiffs” website and stealing data - were its “proprietary systems” and

* As the Court is aware, it has now become clear that Zillow’s herculean efforts to hide its
misconduct also included systematic efforts by its employees to destroy evidence - including
the destruction of half a dozen electronic devices and the execution of file deletion programs
across multiple computers.

NAR MOTION TO DISMISS ZILLOW COUNTERCLAIMS 4
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“strategies ... to ensure quality listings on its website.” See 4/13/15 Zillow Mtn. to Seal
at 2. Zillow further told the Court that public disclosure of this information “will cause
significant competitive harm to Zillow.” Id.

The Court rejected most of Zillow’s arguments. But it did seal seven sentences
on an interim basis, accepting Zillow’s representations that the sentences revealed
Zillow’s proprietary information. Specifically, the Court held that the sentences
describing Zillow’s data scraping and data theft “reveal Zillow’s confidential strategies
to ensure quality listing data on its website.” See 4/14/15 Order at 2. And it held that
the sentences describing Zillow’s efforts to circumvent ListHub and build a competing
platform “contain[] information about Zillow’s strategy to compete with Move, Inc.” Id.

This Court’s emergency order stated that the parties could re-raise the sealing
issues with Judge Chun, which both parties did shortly before Judge Chun recused
himself. In a declaration filed in support of the plaintiffs’ motion to unseal the letter,
Chris Crocker, a former Zillow Vice President, revealed himself to be the whistleblower,
confirmed the veracity of the Letter, and explained that he sent it anonymously because
he feared retaliation by Zillow. Zillow again argued that the Letter disclosed its
proprietary “secret programs” and contended that if the Letter were not sealed, Zillow’s
competitors could misappropriate Zillow’s secrets and create their own identical
programs. See 4/24/15 Zillow Opp. to Mtn. to Unseal at 1, 7-8; see also 4/24/15 Beitel
Decl. 9| 7.

On May 12, Judge Chun issued an order partially granting and partially denying
both motions. He unsealed one sentence because the information in it regarding
Zillow’s use of Tableau software - which Zillow told this Court at a hearing was a trade
secret — was actually publicly available information. See 5/12/15 Order Re: Crocker
Letter at 1-2; see also 4/20/15 Singer Declaration ISO Min. to Unseal, Ex. 21.

As it turned out, however, Zillow’s trade secret arguments were a complete

sham. On May 14, with its emergency sealing orders safely in hand, Zillow reversed

NAR MOTION TO DISMISS ZILLOW COUNTERCLAIMS 5
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course, abruptly changing its story. Zillow served an interrogatory response that denied
the activities described in the Whistleblower Letter were any part of its proprietary,
trade-secret programs. Specifically, Zillow denied engaging in the precise activities that
it now claims are the trade secrets that the Whistleblower Letter supposedly revealed.

See Appendix 2.

E. Zillow Abandons Its Efforts To Seal The Whistleblower Letter.

When plaintiffs challenged Zillow’s self-contradictory position and sought to
have the Whistleblower Letter unsealed, Zillow ultimately backed down. On June 3
and 4, 2015 - on the eve of a hearing at which the Court could have ruled on the merits
of Zillow’s trade-secret assertions - Zillow itself suddenly filed the Whistleblower
Letter as an exhibit in the public court file, without any redactions, and represented to
the Court that the purportedly “confidential and trade secret information” contained in
the Whistleblower Letter had lost its economic value and that there was “no longer a
credible argument to be made” for sealing any part of the Letter. See 6/3/15 Zillow
Response To Motion For an Order Permitting Limited Intervention By Allied Daily
Newspapers, et al., at 5; see also 6/3/15 Zillow Response to Mtn. to Seal (Gallegos Decl.)
at 11-12; see also 6/3/15 McMillan Decl. ISO Zillow’s Opp. to Plaintiff's Mtn. to Revise
SM Order, Ex. F.

AUTHORITY AND EVIDENCE RELIED UPON

Even if all allegations underlying Zillow’s counterclaims are accepted as true and
Zillow’s pleadings are construed in its favor, Zillow still has not stated any claim upon
which relief can be granted. Accordingly, the Court should dismiss all counterclaims as

to NAR pursuant to Pursuant to CR 12(b)(6).

A. The Absolute Litigation Privilege Bars Five Of Zillow’s Claims.
Under Washington law, the litigation privilege provides absolute protection

against liability - under any theory - that is based on written or spoken statements
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made by a party or counsel in the course of a judicial proceeding. See McNeal v. Allen,
95 Wn.2d 265, 267 (1980). “The principal purpose of [the litigation privilege] is to afford
litigants and witnesses the utmost freedom of access to the courts without fear of being
harassed subsequently by derivative tort actions.” Wynn v. Earin, 163 Wn.2d 361, 376
(2008) (quoting Silberg v. Anderson, 50 Cal. 3d 205, 213-14 (1990)). For the privilege to
apply, the statement or submission in question need only have “some relation” to the
subject matter of the litigation. E.g., Demopolis v. Peoples Nat'l Bank of Wash., 59 Wn.
App. 105, 110 (1990).

1. The Litigation Privilege Forecloses Five Of The Claims Because

They Are Based On Filing The Letter With The Court.

Zillow’s defamation, abuse of process, aiding and abetting, interference, and
trade secrets claims all are based on the filing of the Whistleblower Letter or statements
made to the Court regarding the Letter and therefore cannot succeed. The litigation
privilege provides an absolute shield against such claims. See, .., Jeckle v. Crotty, 120
Wn. App. 374, 386 (2004) (affirming dismissal of claims for interference with business
relationships, outrage, infliction of emotional distress, and civil conspiracy for conduct
pertinent to various lawsuits because litigation privilege provided absolute immunity);
Dexter v. Spokane County Health Dist., 76 Wn. App. 372, 376 (1994) (“[a]ll witnesses are
immune from all claims arising out of all testimony”).4

Clearly worried about litigation privilege, Zillow asserts that the Letter was not
relevant to the “pending discovery motion” with which it was filed because the Court

elected not to consider it. See Counterclaim 9 11.5 But that is not the test. To fall

* See also Bruce v. Byrne-Stevens & Assocs. Engineers, Inc., 113 Wn.2d 123, 132 (1989) (litigation
privilege not limited to defamation claims); In re Microbilt Corp., 588 F. App’x 179, 180 (3d Cir.
2014) (applying Florida law and holding that litigation privilege precluded a trade secrets claim
based on filing documents in the public court file).

5 Notably, the Court did net find that the Letter had no relation to the pending motions. One of
the main factors in deciding the scope of discovery from third parties is whether information
can be obtained from a party more directly. Arista Records LLC v. Lime Grp. LLC, 2011 WL
679490, at *2 (W.D. Wash. Feb. 9, 2011). Because the Letter confirmed the plaintiffs’ concerns

NAR MOTION TO DISMISS ZILLOW COUNTERCLAIMS 7
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outside the litigation privilege, a statement in a court document must have “no
connection whatever with the litigation.” Demopolis, 59 Wn. App. at 110. For purposes
of the litigation privilege, “[a] statement is pertinent if it has some relation to the judicial
proceedings in which it was used, and has any bearing upon the subject matter of the
litigation.” Id. (emphases added); accord Southcenter Joint Venture v. Nat'l Democratic
Policy Comm., 113 Wn.2d 413, 433-34 (1989).

Here, the Letter contained allegations that are directly relevant to the subject
matter of the litigation: it asserted that Zillow stole Move’s data, hid evidence,
engaged in illegal activities to compete with plaintiffs, and violated the preliminary
injunction. Indeed, the major points in the Whistleblower Letter correspond directly
with some of the plaintiffs” principal allegations in this case. See, e.g., Second Am.
Complaint 9 2.89 - 2.94, 3.47 (allegations regarding Curt Beardsley’s theft of Move
data); id. §9 2.101 - 2.106, 2.111 (allegations regarding Zillow’s efforts to circumvent
ListHub). The submission to the Court attaching the Letter was likewise relevant to the
subject matter of the litigation for the same reasons. The Court’s decision not to rely on
the Letter in deciding the discovery motions does not negate the fact that the Letter
manifestly has “some bearing” upon the subject matter of the litigation.

2. Washington Privilege Law Also Forecloses All The Claims That
Are Based On Providing A Public Court Filing To The Media.

To the extent Zillow’s claims are based on allegations that the plaintiffs provided
copies of a public court filing to the media, the claims likewise are foreclosed either by
the litigation privilege or by the fair and true report privilege.

Courts have applied the litigation privilege to statements to the media about
pending litigation and to the delivery of pleadings in pending litigation to the news

media after the suit is filed. See, e.g., Cargill Inc. v. Progressive Dairy Solutions, Inc., 2008

that Zillow was hiding evidence, and engaged in unlawful conduct harming the plaintiffs, it
plainly was relevant to whether discovery from third parties was justified.
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WL 2235354, at *6 (E.D. Cal. May 29, 2008) (litigation privilege protected company that
posted copy of filed complaint on its website and distributed news release to the
media); eCash Techs., Inc. v. Guagliardo, 127 F. Supp. 2d 1069, 1077 (C.D. Cal. 2000)
(litigation privilege protected letter to third party announcing lawsuit and summarizing
claims); Prokop v. Cannon, 7 Neb. App. 334, 342-43, 583 N.W.2d 51 (1998) (news releases
about the case were “privileged as communications made as part of a judicial
proceeding”); see also Epicor Software Corp. v. Alternative Tech. Solutions, Inc., 2013 WL
3930545, at *5 (C.D. Cal. June 21, 2013) (press release privileged); Weiland Sliding Doors
& Windows, Inc. v. Panda Windows & Doors, LLC, 2010 WL 4392547, at *4 (S.D. Cal. Oct.
28, 2010) (press release privileged).

In Gold Seal Chinchillas, Inc. v. State, 69 Wn.2d 828 (1966), the Washington
Supreme Court similarly held that statements made by the Attorney General in a press
release to the media concerning the initiation of litigation were protected by the
absolute litigation privilege. Id. at 830-31. This makes perfect sense, as describing the
allegations in a court document or providing a copy of a court document merely
informs the media of information that any reporter could obtain simply by going to the
courthouse or to the court’s website and reviewing the document. See also Daystar
Residential, Inc. v. Collmer, 176 S.W.3d 24, 28 (Tex. App. 2004) (concluding that “the mere
delivery of pleadings in pending litigation to the news media does not amount to
publication outside of the judicial proceedings that would result in waiver of the
absolute privilege”).

Apart from the litigation privilege, such conduct also is protected under the
common law privilege for fair and accurate reports of judicial proceedings. Washington
courts recognize the fair report privilege and have held that “because the filing of a
pleading is a public and official act in the course of judicial proceedings, the fair
reporting privilege attaches to pleadings even if the court has yet to act on them.” See

O’Brien v. Tribune Publishing Co., 7 Wn. App. 107, 117 (1972). Under the fair report

NAR MOTION TO DISMISS ZILLOW COUNTERCLAIMS 9
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privilege, a defendant’s state of mind of alleged malice is irrelevant. Alpine Indus.
Computers, Inc. v. Cowles Publ’g Co., 114 Wn. App. 371, 385 (2002). “So long as the
publication is attributable to an official proceeding and is an accurate report or a fair
abridgement thereof, it is privileged.” Id.®

The fair report privilege is not limited to the news media but extends to anyone
who provides an accurate account of a court proceeding. See, e.g., Microsoft Corp. v.
Yokohama Telecom Corp., 993 F. Supp. 782, 784 & n.2 (C.D. Cal. 1998) (Microsoft’s paid
newspaper announcement, identifying companies alleged to have distributed
counterfeit products, did not deviate from allegations in Microsoft’'s complaint and thus
was protected under California’s “fair and true report” privilege); see also D"Annunzio v.
Ayken, Inc., 876 F. Supp. 2d 211, 220-21 (E.D.N.Y. 2012) (press releases and other out-of-
court statements are privileged to the extent they represent “fair and true reports of
what occurred in the proceeding”); Aguirre v. Best Care Agency, Inc., 961 E. Supp. 2d 427,
459 (E.D.N.Y. 2013) (same); Long v. Marubeni Am. Corp., 406 F. Supp. 2d 285, 294
(S.D.N.Y.2005) (same). As the Restatement (Second) of Torts explains:

The privilege stated in this Section is commonly exercised by newspapers,
broadcasting stations and others who are in the business of reporting
news to the public. It is not, however, limited to these publishers. It
extends to any person who makes an oral, written or printed report to
pass on the information that is available to the general public.
Rest. 2d Torts § 611, comment c. This application of the fair report privilege is fully
consistent with and effectuates the bedrock constitutional principle that “the First

Amendment prohibits a state from imposing sanctions based on the accurate

& As with the litigation privilege, the foreclosed counterclaims are Zillow’s claims for
defamation, abuse of process, aiding and abetting, interference, and misappropriation of trade
secrets.
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publication of information obtained from judicial records that are open to public
inspection.” Mark v. Seattle Times, 96 Wn.2d 473, 487-88 (1981) (citing Cox Broadcasting v.
Cohn, 420 U.S. 469, 493-95 (1975)).7
B. Zillow’s Trade Secret Act Claim Is Barred By Zillow’s Admissions And
Because The Whistleblower Letter Does Not Reveal Any Trade Secrets.

Zillow’s counterclaim under the Washington Trade Secret Act also fails because
the Whistleblower Letter does not in fact reveal information that meets the definition of
a trade secret under Washington law - i.e., information that “[d]erives independent
economic value ... from not being generally known to, and not being readily
ascertainable by proper means by, other persons who can obtain economic value from
its disclosure or use.” See RCW 19.108.010(4). Desperate to manufacture a trade secrets
claim, Zillow lards its counterclaim with details about supposedly secret Zillow
programs - specifics that are nowhere to be found in the Whistleblower Letter.

The Court need not accept as true allegations in Zillow’s counterclaims that are
contradicted by the text of the Whistleblower Letter itself. See, e.g., Sprewell v. Golden
State Warriors, 266 F.3d 979, 988 (9th Cir. 2001); EIf~Man, LLC v. Brown, 996 F. Supp. 2d
1056, 1058 (E.D. Wash. 2014). A simple comparison between the alleged trade secrets
detailed in Zillow’s counterclaim and the far more general, big-picture statements in the
Whistleblower Letter makes clear that the Letter does not disclose any of Zillow’s
alleged trade secrets.

1. The “LSS and LSSv2” Allegations Do Not Support A Claim For Trade

Secret Misappropriation.

7 NAR is not subject to the “self-publisher” exception to the Restatement rule because it did not
make the original statements and because the Restatement’s self-publisher exception has been
held to apply only in situations where a party “maliciously institutes a judicial proceeding
alleging defamatory charges.” Rosenberg v. Helsinki, 328 Md. 664, 685, 616 A.2d 866 (Md. 1992),
cert. denied, 509 U.S. 924 (1993).
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Zillow devotes a considerable part of its counterclaim to a detailed description of
its “secret programs” called LSS and LSSv2. See Counterclaim 99 26-30. Zillow says it
developed these programs as a means of ’_
_ " Id. Y 26. None of the information in these paragraphs, however, can be
found in the Whistleblower Letter. Instead, the Letter contains vague and general
references to the fact that Zillow was undertaking efforts to maintain “listings
accuracy.” See Appendix 1.

Contrary to Zillow’s allegation, the Letter does not state that Zillow has a
” See Counterclaim 9 30(a). The Letter does not disclose this.
To the extent the Letter provides any specifics, it alleges different conduct, which Zillow
has claimed under oath is not part of LSS or LSSv2. Specifically, the Letter states that
“Zillow illegally uses the realtor.com website to benchmark their listing count and
figure out what listings are missing.” Appendix 1, p. 2. The letter does not divulge any
specifics as to how Zillow has done that.

More importantly, scraping data from websites without authorization is
unlawful. See Craigslist Inc. v. 3Taps, Inc., 964 F. Supp. 2d 1178, 1181-84 (N.D. Cal. 2013)
(scraping data from website after access has been revoked violates the federal
Computer Fraud and Abuse Act); eBay, Inc. v. Bidder’s Edge, Inc., 100 F. Supp. 2d 1058,
1069-71 (N.D. Cal. 2000) (unauthorized website scraping is a tort). If in fact Zillow
engaged in unlawful conduct to improve its listings accuracy, a description of that
conduct could not constitute a trade secret because illegal activities can never be
protected as trade secrets. See, e.g., Alderson v. United States, 718 F. Supp. 2d 1186, 1199-
1200 (C.D. Cal. 2010) (“the Court disagrees with Plaintiffs’ legal premise that a person
can receive trade secret protection for information about ongoing illegal activities.”),

aff'd, 686 F.3d 791 (9th Cir. 2012); Goodman v. Genworth Fin. Wealth Mgmt., 881 F. Supp.
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2d 347, 355 (E.D.N.Y. 2012) (“[d]eceptive, illegal or fraudulent activity simply cannot

qualify for protection as a trade secret”).

Likewise, Zillow complains that the Letter reveals that it ’_
_ ” Counterclaim 9§ 30(c). But the Letter does not say that

either. Instead, the Letter states that Zillow accesses IDX listings data from its Diverse
Solutions subsidiary to “compare against data scraped from realtor.com,” an allegation of
unlawful conduct that Zillow has denied. See Appendix 1, p. 2. The Letter does not
disclose any specific information about Zillow’s alleged practice. And such conduct
could not qualify for trade secret protection anyway because by definition it would be
unlawful.

Impliedly conceding the Whistleblower Letter does not disclose the actual
content of its proprietary secret programs, Zillow alleges that the Letter nonetheless

reveals trade secrets because it identifies the secret programs by name and ‘_
e —
I —
_ ” Counterclaim 9§ 30. But the names of Zillow’s programs (LSS and
LSSv2) cannot, as a matter of law, constitute trade secrets because the names in and of
themselves do not derive independent economic value from not being generally known
to or ascertainable by people who could obtain economic value from their disclosure or
use. See RCW 19.108.010(4). Nobody hearing that Zillow had programs called “LSS”
and “LSSv2” would even know what those letters stood for. That is the whole point of
giving code names to projects and programs - so that people can refer to secret
information without revealing it.

The mere fact that Zillow makes efforts to maintain listing quality cannot be a
trade secret because Zillow does not allege that its efforts in this area are unknown to

the public. Indeed, Zillow acknowledges in its own pleading that “[c]onsumers,

agents, and brokers demand complete and accurate information.” Counterclaim 9 25.
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Similarly, the ‘_” Zillow’s proprietary programs

(Counterclaim § 30(b)) cannot possibly be valuable to competitors in the absence of any
information about what the programs actually entail.
For the same reasons, Zillow’s further claim that the Letter discloses that Zillow

N (Concrcaim § 30()

does not support a trade secret claim because the Letter does not disclose that Zillow
does this. It says nothing about_ The Letter says Zillow runs its illegal
programs from offshore “so that they can’t be traced back to Seattle” - that is, so that
Zillow won’t get caught.

Finally, Zillow again fails to allege a viable basis for a trade secret claim when it

as Judge Chun recognized in his May 12 order unsealing this sentence of the
Whistleblower Letter. See 5/12/15 Order Re: Crocker Letter at 1-2. To the contrary,
Tableau’s website contains a two-page article in which two Zillow employees describe,
specifically, how they use Tableau to analyze listings data. See Appendix 3.8

2. The “ListHub Replacement” Allegations Do Not Support A Claim For

Trade Secret Misappropriation.

Zillow also contends that the last paragraph of the Whistleblower Letter
discloses trade secrets because it reveals Zillow was building a product to replace
Move's “ListHub” product. See Counterclaim § 38. This paragraph discloses no trade

secrets because it contains no substantive information whatsoever about the product.

¥ The Court may take judicial notice of news reports and other publications where they are
offered to show widespread coverage of a fact or event, rather than the truth of the statements
contained therein. E.g., Von Saher v. Norton Simon Museum of Art at Pasadena, 592 F.3d 954, 960
(9th Cir. 2010) (“Courts may take judicial notice of publications introduced to “indicate what
was in the public realm at the time ...."”) (quoting Premier Growth Fund v. Alliance Capital Mgt.,
435 F.3d 396, 401 n.15 (3d Cir. 2006)); see also Heliotrope Gen. Inc. v. Ford Motor Co., 189 F.3d 971,
981 n.18 (9th Cir. 1999) (taking judicial notice “that the market was aware of the information
contained in the news articles submitted by the defendants”).
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See Appendix 1, p. 2. The mere fact that Zillow is developing a ListHub replacement
product is not a trade secret. Itis public knowledge that Zillow’s agreement with
ListHub has ended, and Zillow has already launched one replacement product. As
Zillow itself alleges, “earlier this year” it “announced the launch of Zillow Data
Dashboard, which allows MLSs and brokers to provide Zillow with direct feeds and
provides limited reporting functionality.” Counterclaim 9 38.°

Likewise, the fact that the Whistleblower Letter referred to the code names for
Zillow’s new product - “squall” and “storm” - cannot support liability for trade secret
misappropriation for the reasons explained above: Code names are not trade secrets
since they do not derive independent economic value from not being known to or
ascertainable by people who could obtain economic value from their disclosure or use.
See RCW 19.108.010. Again, the entire point of a code name is that it allows people to
refer to projects or programs without revealing confidential information.

Finally, as noted above, unlawful conduct - including developing products to
undermine ListHub in violation of this Court’s preliminary injunction - cannot support
a trade secrets claim as a matter of law. See Alderson, 718 F. Supp. 2d at 1199-1200, aff’d,
686 F.3d 791 (9th Cir. 2012).

C.  Zillow’s Defamation Claim Also Fails To The Extent It Is Based On
Alleged Implications That Are Not Based On Statements In The Letter.

Zillow’s defamation claim is the cynical foil to its trade secrets claim: Zillow tries
to have it both ways by alleging both that the Whistleblower Letter’s descriptions of
Zillow’s conduct simultaneously revealed true facts about Zillow’s business practices
that constituted protectable trade secrets and falsely described those same business

practices in a way that is defamatory to Zillow. As it does with its trade secrets claim,

? See also Appendix 4 (2/18/15 Trulia M&A call) at 6 (Zillow CEO boasting to stock analysts
that, when Zillow cancelled its contract with ListHub, Zillow had “spent the last several
months” collecting “direct listing feeds from MLS after MLS,” and that it had “dozens more ...
in the deal pipeline that will be announced over the next couple of months”).
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Zillow strains to state a defamation claim by grossly exaggerating and embellishing the
contents of the Whistleblower Letter - in this case, by manufacturing supposed
“implications” that find no footing in any actual statements in the Letter. E.g.,
Counterclaim 99 47, 48.10

Under Washington law, the words actually used are what matters for purposes
of a defamation claim. Washington courts are “bound to invest words with their
natural and obvious meaning and may not extend language by innuendo or by the
conclusions of the pleader.” Sims v. KIRO, Inc., 20 Wn. App. 229, 234 (1978).
“Defamatory meaning may not be imputed to true statements,” even where the speaker
used “irony or innuendo” to “strongly imply” that the plaintiff committed wrongdoing.
Lee v. Columbian, Inc., 64 Wn. App. 534, 538 (1991); see also Exner v. American Med. Ass'n,
12 Wn. App. 215, 219 (1974) (even if language is ambiguous, resolution in favor of a
“disparaging connotation” is not justified); Sisley v. Seattle Pub. Sch., 180 Wn. App. 83,
87-91 (2014) (school newspaper article which strongly implied wrongdoing by local
landlords was not actionable because it did not contain statements that were provably
false).11

Zillow flouts these long-established principles. In Paragraph 47 of its
counterclaim, for example, Zillow asserts that a sentence in the Whistleblower Letter
regarding Curt Beardsley’s theft of Move databases “necessarily implies that Zillow has
participated in and intentionally benefited from multiple databases that Mr. Beardsley

allegedly took with him when he left Move ....” Counterclaim § 47 (emphasis added).

10" As noted above, the Court is not obliged to accept Zillow’s invitation to pretend the
Whistleblower Letter contains statements that it manifestly does not contain. See, e.g., Sprewell
v. Golden State Warriors, 266 F.3d 979, 988 (9th Cir. 2001); Elf-Man, LLC v. Brown, 996 F. Supp. 2d
1056, 1058 (E.D. Wash. 2014).

' Similarly, the mere juxtaposition of true statements cannot support a claim for defamation by
implication. See United States Mission Corp. v. KIRO TV, Inc., 172 Wn. App. 767, 772 (2013);
Yeakey v. Hearst Commc'ns, Inc., 156 Wn. App. 787, 791 (2010); see also N.Y. Studio, Inc. v. Better
Bus. Bureau, 2011 WL 2414452, at *5 (W.D. Wash. June 13, 2011).
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While Zillow’s characterizations are very likely true, they do not appear in the
Whistleblower Letter. Instead, the sentences in the Letter that Zillow challenges in
Paragraph 47 do not say anything about Zillow’s “intentions” or whether Zillow
“participated in” Mr. Beardsley’s theft of Move databases. Instead, the Letter simply
provides a roadmap for where to look for evidence of trade secret theft by Mr.

Beardsley. The challenged sentences state:

Curt has copies of Move’s private MLS contact database, listing

count database and other databases stolen from Move. He usesa

google docs account to keep them off of his work computer.

Appendix 1. Zillow does not contend that any factual statement in those sentences is
false. Accordingly, Paragraph 47 cannot support a claim for defamation.

Zillow’s contentions in Paragraph 48 suffer from the same fatal defect. Zillow
makes non-sequitur references to the activities of Zillow employee Will Hebard but
does not deny the Letter’s assertion about Mr. Beardsley’s possession of a stolen Move
database of MLS contacts. Zillow then alleges similar “implications” about its
“participation” and “intentions” that are not supported by an actual statement in the
Letter. Thus, Paragraph 48 cannot support Zillow’s defamation claim either.

Zillow also clutches at straws in Paragraph 46 when it attempts to ground its
defamation claim on the statement in the Whistleblower Letter that a Zillow temporary
employee was “terminated mysteriously around the time [plaintiffs| started asking for
background on Errol’s whereabouts.” Counterclaim § 46. Zillow does not deny the fact
that the employee was terminated at approximately that time. Id. All that Zillow takes
issue with is the word “mysteriously,” which merely reflects the author’s subjective
opinion and does not state or imply any factual information. Id. Under Washington
law, a claim for defamation requires pleading and proof of a false statement of fact.

Robel v. Roundup Corp., 148 Wn.2d 35, 55 (2002). It is well settled that pure statements of
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subjective opinion, or instances of colorful rhetorical hyperbole, cannot form the basis of

a defamation claim. See, e.g., Dunlap v. Wayne, 105 Wn.2d 529, 537-39 (1986) (adopting

i

the rule of Restatement § 566 that statements of ““pure’ opinion” are “nonactionable”);
see also Robel, 148 Wn.2d at 55 (because “expressions of opinion are protected under the
First Amendment,” they “are not actionable”); Haueter v. Cowles Pub. Co., 61 Wn. App.
572, 586 (1991) (same for statements involving rhetorical hyperbole).

The Letter’s statement merely communicates the author’s subjective opinion that,
from his perspective within Zillow’s organization, the circumstances of this employee’s
termination were “mysterious.” Any third party reading this statement would
understand it as one of opinion, and not of fact, and it therefore cannot support