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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 
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et al. on behalf of themselves and 
all persons similarly situated, 
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I, BARRY R. HIMMELSTEIN, declare and state: 

1. I am a member in good standing of the California State Bar, and the 

bar of this Court.  I am a partner in the law firm of Lieff, Cabraser, Heimann & 

Bernstein, LLP (“LCHB”), which the Court has appointed as class counsel in this 

action.  I have personal knowledge of the matters set forth herein, and could and 

would testify competently thereto if called upon to do so. 

2. Attached hereto are true and correct copies of the following 

documents: 

 

Exhibit Description 

A Objection of Joseph Palmer to Proposed Settlement and 

Notice of Intent to Appear 

B Excerpts of Brief of Appellees, Eisen v. MGM-Pathe 

Communications Co., 9th Cir. No. 96-55473, 1996 WL 

33469838 

C T. Allen, Anticipating Claims Filing Rates in Class Action 

Settlements, Class Action Perspectives, Vol. III No. 2, at 2 

(Rust Consulting, Inc., Nov. 2008) 

D State Bar of California, Public Record of Joseph Darrell 

Palmer 

E Excerpts of Docket Sheet in Duhaime v. John Hancock 

Mut. Life Ins. Co., D. Mass. No. 1:96-cv-10706-RGS 

F Final Order and Judgment in In re PNC Financial Services 

Group, Inc. Securities Litig., W.D. Pa. Case No. 02-CV-

271 (Apr. 12, 1007) 

G Excerpts of Settlement Agreement in R.M. Galicia, Inc. v. 

Philip Franklin, San Diego Super. Ct. Case No. IC859468 

H Declaration of Darrell Palmer in Support of Motions for 
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Final Approval of Class Action Settlement and for Award 

of Attorneys’ Fees and Costs and Service Award to Class 

Representative, filed in R.M. Galicia, Inc. v. Philip 

Franklin, San Diego Super. Ct. Case No. IC859468 

I Order Preliminarily Approving Class Settlement and Notice 

Plan, R.M. Galicia, Inc. v. Philip Franklin, San Diego 

Super. Ct. Case No. IC859468  

3. LCHB has only one client that pays the firm fees on an hourly basis, 

an investment fund.  The rest of the firm’s work is purely on contingency.  Since 

this litigation was filed in July 2005, LCHB has incurred and paid approximately 

$142 million in overhead — an average of over $3.3 million a month — before any 

profits to the partners.   

4. During the pendency of this lawsuit, I was lead counsel for over 100 

dog owners in California whose pets were seriously injured or died as a result of 

ingesting contaminated dog food.  LCHB lost approximately $1 million in lodestar 

and costs in the case, after the arbitrator selected by the parties found insufficient 

evidence of causation, contrary to the findings of the federal Food and Drug 

Administration and the University of California at Davis School of Veterinary 

Medicine.   

5. In 2006, I was appointed lead counsel for the MCI subscriber class in 

In re National Security Agency Telecommunications Records Litig., MDL Docket 

No. 1791.  After over two years of work on the case, Congress conferred immunity  

\\ 

\\ 

\\ 

\\ 

\\ 
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on the defendants, although constitutional challenges to the legislation remain 

pending.   

I declare under penalty of perjury that the foregoing is true and correct.  

Executed this 5th day of January, 2009 at Oakland, California. 

 
      /s/Barry R. Himmelstein   

       Barry R. Himmelstein 
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IN THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

FILED

CATHYA. CA'I'FERSON,CLERK
U.S. COURTOFAPPEALS

No. 96-55473

HERBERT EISEN, TRUSTEE FOR

MARGARET M. EISEN FAMILY TRUST,

Plaintiff-in-Intervention/Appellant

Vo

MGM-PATHE COMMUNICATIONS CO., PATHE

COMMUNICATIONS CORPORATION, CREDIT

LYONNAIS BANK NEDERLAND N.V. and

GIANCARLO PARRETTI,

Defendants/Appellees.

Appeal from Final Judgment of the

United States District Court for

the Central District of California,

Western District

The Honorable Harry L. Hupp

District Court Civil No. 92-497-B(BTM)

BRIEF OF APPELLEES

MGM-PATHE COMMUNICATIONS CO., PATHE COMMUNICATIONS

CORPORATION, and CREDIT LYONNAIS BANK NEDERLAND N.V.

Travers D. Wood

Ted S. Ward

WHITE & CASE

633 W. Fifth Street, Suite 1900

Los Angeles, CA 90071-2007

(213) 620-7700

Attorneys for Appellees

MGM-PATHE COMMUNICATIONS CO., PATHE

COMMUNICATIONS CORPORATION, and
CREDIT LYONNAIS BANK NEDERLAND N.V.



Io

STATEMENT OF JURISDICTION

Defendants and Appellees MGM-Pathe Communication Co.

("MGM"), Pathe Communications Corporation, and Credit Lyonnais

Bank Nederland N.V. ("CLBN") (collectively, the "Corporate

Appellees") do not contest the Statement of Subject Matter and

Appellate Jurisdiction of plaintiff and appellant Herbert Eisen,

Trustee for Margaret M. Eisen Family Trust ("Appellant").

II.

STATEMENT ON NON-OPPOSITION AND CLARIFICATION

Corporate Appellees respectfully submit this statement

of non-opposition and clarification to the appeal from final

judgment of plaintiff and appellant Herbert Eisen, Trustee for

Margaret M. Eisen Family Trust.

In the Stipulation of Settlement, Corporate Appellees

agreed not to contest Appellant's request for attorneys' fees.

(ER 198, ¶ 33) l/ In particular, Corporate Appellees agreed "not

to challenge, oppose or comment upon negatively with respect to

such applications consistent with the provisions of this

Stipulation so long as the applications are limited to the

amounts set forth in ¶ 32 above." (Id.) As a consequence, by

submitting this brief, Corporate Appellees do not intend to

l/ Citations herein are to the Excerpts of Record

submitted by Appellant ("ER"), the Clerk's Record ("CR"),

and the Supplemental Excerpts of Record submitted by

Corporate Defendants concurrently herewith ("Suppl. ER").

-i-



"challenge" Appellant's request, but instead seek to clarify

certain matters for the Court.

As set forth in his brief, Appellant contends that the

District Court abused its discretion by awarding attorneys' fees

as a percentage of the amount of the Settlement Fund actually

claimed by the class. By using such a benchmark, as opposed to

the total amount of the settlement fund created, Appellant

contends that the resulting amount of fees awarded by the

District Court "bestows a significant windfall" on Corporate

Appellees because they will receive a refund. (Appellant's

Brief, p. 36, n. 23.) That is simply not the case.

As set forth in the Stipulation of Settlement,

Corporate Appellees anticipated that the amount of "damages",

including attorneys' fees, would be less than the total amount of

the Settlement Fund. L! (ER 198, ¶ 33.) As discussed during the

February 12, 1996 hearing before the District Court on

Appellant's motion for attorneys' fees, (transcript, p. 20),

Corporate Appellees included a provision in the Stipulation of

Settlement requiring that any unclaimed portion of the Settlement

Fund be returned to CLBN or MGM, two of the Corporate Appellees,

precisely because they anticipated that total damages would not

exhaust the $4.5 million fund. (ER 198, ¶ 26(f).) The

difference between $4.5 million and the actual damages awarded

U The terms of the Stipulation of Settlement were

approved by and made part of the February 16, 1996 Order

Approving Settlement, Entering Final Judgment, Dismissing

Action, and Awarding Attorneys' Fees and Expenses (the

"Order").

--2 m



was always contemplated to be refunded. Therefore, it is

disingenuous to characterize the anticipated reimbursement as a

windfall.

That point is an important distinction which cannot be

glossed over and which may render Appellant's reliance on Boeing

Co. v. Van Gemert, 444 U.S. 472 (1980) and its progeny

inappropriate. In the Boeing case, Boeing's liability was the

result of a litigated judgment entered by the district court.

Moreover, the judgment in Boeing set a fixed, not contingent, sum

to be paid by the defendant to the class. I_dd. at 480 - 481 and

no5. As a consequence, the Court concluded, among other things,

that the fee award was properly based on a percentage of the

common fund created because the amount in the common fund was

identical to the amount of damages ultimately to be paid by

Boeing.

The Corporate Appellees' liability, by contrast, was

the result of a stipulated settlement. As part of that

stipulation, the parties, including Appellant, the class

representative, agreed that any settlement funds not claimed by

class members or awarded as fees and costs would be returned to

CLBN or MGM. As a result and unlike Boeing, the judgment in the

instant case gives those Corporate Appellees the right to receive

unclaimed portions of the Settlement Fund. That is, the ultimate

amount to be paid by Corporate Appellees is not fixed by or equal

to the amount originally set aside in the Settlement Fund.

Instead, the Settlement Fund is a cap of Corporate Appellees'

-3-
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CLASS ACTION
PERSPECTIVES

T I P S AND TREND S I N C L A S S AC T I ON C L A IM S ADM IN I S T R AT I ON AND NO T I C E
VO L UM E III : I S S U E 2 / N O V EM B E R 2 0 0 8

ANTICIPATING CLAIMS
FILING RATES IN CLASS ACTION
SETTLEMENTS
by Tiffaney Allen; Principal Consultant, Rust Consulting, Inc.

Among the most common questions asked of a settlement admin-
istrator during pre-settlement consultation is “How many claims
shouldwe expect?” As counsel prepares for the settlement of a class
action lawsuit and the subsequent administration, the defendant

company, counsel for both sides and the settlement administrator alike want
to determine the likely claims-filing rates. The information is useful to the
parties in structuring a claims program or preparing to fund a settlement
account and to the administrator’s ramp-up process.

While there is no perfect way to predict claims-filing rates for any particular
settlement, there are certain factors that allow for relatively accurate estimates.
The answers to the following questions provide much of the information
necessary to estimate how many claims may be filed.

l What type of case is being settled?

l Is the case likely to attract unpaid media attention?

l What type and value of benefits will be distributed?

l How are the notice program and claim form designed?

l How is the claim process structured?

Case Type
By examining historical claims-filing rates organized by case type, certain
trends can be identified and used to help predict response rates for settle-
ments of similar type and scope. While other factors (some of which are
addressed within this paper) specific to any particular settlement may have
more impact than case type, leaving a sometimes broad range of response
rates even within otherwise similar cases, even these ranges provide useful
information.

A typical securities settlement may conclude with between 20 and 35 percent
of class members having filed claims. For labor and employment settlements,
the number tends to be from 20 to as high as 85 percent.

Rust Consulting, Inc. is a national leader in the class action settlement administration industry. With experience
on more than 2,000 cases worth billions of dollars, Rust has expertise in consumer, insurance, securities,
employment, property and product liability matters. Partnered with Kinsella/Novak Communications, LLC and
Complete Claim Solutions, LLC, Rust offers a full complement of services including class member location,
notification, claims processing, call center, distribution and tax reporting.

Article continued on the next page.
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With their broad range of subject matter, benefit types and amounts, and class
member demographics, as well as the “hit-or-miss” availability of mailing lists,
consumer settlements can draw a filing rate between two and 20 percent. An
equally wide variety of claims-filing rates occurs across property-related settle-
ments, due in large part to the supporting documents required to file claims.

The Effects of Unpaid Media
Any customer service representative working for a settlement administrator
can explain the effects of unpaid media. Unpaid media, or “earned” media,
means coverage of a settlement by any newspaper, magazine, website, radio
or television station thatwas not purchased as a part of that settlement’smedia
notice campaign.

The first result of such media coverage, especially when it comes in the
“hot media” forms of the Internet, radio or television, is a barrage of calls to
the claims administrator’s toll-free number. Within a few days of the coverage,
the number of incoming claim forms often increases dramatically. The effect
from a single instance of media coverage may be short-lived and minimal in
the overall scope of the settlement, but repeated instances can dramatically
increase the number of claims filed.

As the filing deadline approached in the settlement In re Compact Disc
Minimum Advertised Price Antitrust Litigation, MDL No. 1361 (D.Me.), the
website msn.com placed a story about the settlement on its homepage. In a
single day, more than 200,000 users viewed the settlement website and
140,000 filed claims—4.1 percent of all claims filed on the settlement.

It is impossible to determine precisely what settlements the media will
choose to cover. However, typically large settlements with well-known
defendants receive coverage. Additionally, new and unusual settlement
types and settlements dealing with sensitive issues are more likely to
receive unpaid media attention.

Benefit Type and Value
In short, class members want to receive as much cash as possible.
Settlements offering class members a cash benefit are more likely to see high
claims-filing rates than those offering other benefits, such as products,
services, discounts on future purchases or vouchers for reimbursement on
future purchases.

The value, or perceived value, of settlement benefits to class members is
another key driver of claims-filing rates. A class member must feel the benefits
being offered are worth the time and effort required to file a claim. So
while cash attracts many class members, a 10-page claim form that results
in a $10 award, for example, does not. Professional, relatively wealthy class
members typically would consider certain benefits too small to be worth
the time required to file a claim. The converse is often also true.

In a single day, more than 200,000 users viewed the settlement website and
140,000 filed claims — 4.1 percent of all claims filed on the settlement.



Notice Design and Scope
For a class member to decide whether the effort required to file a claim
and thus receive a benefit is worthwhile, he or she must first receive and
understand the available options. The scope of the notice program and
design of the notice itself play heavily into that decision, and thus into the
eventual claim-filing rate.

With a direct mail campaign, the possession and use of a complete, up-to-
date and accurate list of class members’ addresses naturally increases
claims-filing rates. Accurate record-keeping helps explain the disparity in
claims-filing rates within consumer settlements. Consumer settlements
involving certain types of industries—insurance, for example—are more likely
to include client lists than those involving commercial products purchased
from a retail store. With class members purchasing the product at issue
from a retailer, the defendant company is not likely to have substantial
information on the end-purchasers for use in the creation of a mailing list.
The parties and administrator therefore cannot rely on direct mailing, and
must focus on a media notice campaign.

With media notice campaigns, the use of “plain language” notice may drive
claims-filing rates. According to Kinsella/Novak Communications, LLC, an
advertising firm specializing in plain language in media placement for class
action settlements, the use of plain language in legal documents means the
organization of information, presentation, design and layout as much as
clear and effective writing. For example, a publication notice written
according to the principles of plain language may use the headline “Did
You Purchase [Product] Between [Date] and [Date]?” while a version of
the same publication notice written in a more traditional style may open
with the case caption. Plain language draws in readers and helps them better
understand the material being presented and its potential impact on them,
and can lead to increased participation and claims-filing.

In addition, the media selected to reach the class must be based on the
demographic make-up of class members and be of sufficient weight to
penetrate the target audience and allow multiple exposures to the notice.
Using advertising measurements based on certified consumer surveys
allows the reach of the class and the frequency of notice exposures to be
calculated across the media program. Obviously, notice programs with a low
reach or lack of proper demographic targeting will depress claims filing
rates. Selecting sufficient media weight and the right media vehicles to
reach class members is key in determining claims filing rates.

Claim Form Design and Process
It stands to reason that the design of the claim form follows some of the
same ideas listed above. The design of the claim form can help or hinder a
class member trying to decide whether to file a claim. A claim form with
instructions written according to plain language principles makes it easier
for a class member to decide whether the benefit being provided is worth
his or her time. Further, when the claim form is laid out clearly, it simplifies
filling out the form.

Selecting sufficient media weight and the right media vehicles to reach
class members is key in determining claims filing rates.



Regardless of plain language, the simpler the claim form and process, the
more likely class members are to complete and submit the claim form. A
settlement that requires claimants simply to sign a form will likely have a
higher claims-filing rate than one requiring claimants to provide narrative
responses to questions and attach documentation, all other things being
equal. This is one primary reason it is difficult to provide an estimate
regarding property-related settlements: the documentation required to
determine class membership or benefit eligibility varies a great deal from
settlement to settlement, and such documentation is often directly tied to
clams-filing rates.

Settlements incorporating multi-step claims processes are also less likely to
produce high claims-filing rates. Simple, one-step processes are convenient
for class members, making them more likely to complete the process even
when the benefit value may be low. For example, in Broder v. MBNA Corp.,
No. 98/605153 (N.Y. Sup. Ct., County of New York), nearly 38 percent (more
than 1.4 million class members from a group of 3.7 million) filed a claim
form requiring just a signature despite the clear indication of the eventual
benefit being a check worth slightly over $3.

The increasing use of online claims is proving to be another method of
predicting claims rates. In situations when the defendant can provide or
match certain class member data to online claims, or when there is no
documentation required of the class member, online claims-filing tends to
increase the overall claims rate, as it is a convenient option for class members
of many demographics.

Summary
Claims-filing rates will never be entirely predictable. For each predictor
that indicates one thing, there is one indicating another, and industry
trends change over time as counsel and defendants develop new types of
settlements and class members grow used to other types of settlements or
gravitate toward different methods of claims submission. However, there
are certain factors that traditionally have influenced rates, including case
type, unpaid media coverage, benefit value and type, notice design and
program, and claim form design and process. By monitoring trends over
time and tapping into industry expertise, one can make reasonable
assumptions while predicting claims-filing rates for upcoming settlements.

Have a question about claims administration or an idea
for an article topic?We want to hear from you:
Rust Consulting, Inc. Jen Huart
625 Marquette Avenue, Suite 880 612.359.2924
Minneapolis, MN 55402 jhuart@rustconsulting.com
ADDITIONAL LOCATIONS: Faribault,MN|Melville,NY|Palm Beach Gardens,FL|San Francisco,CA|Washington,DC

Tiffaney Allen, Principal Consultant
Tiffaney Allen is a principal consultant at Rust Consulting,
Inc. with more than 12 years of settlement administration
experience, focusing on large-scale, nationwide matters.
She has overseen all aspects of administration for more
than 100 settlements. Ms. Allen holds a J.D. from William
Mitchell College of Law.

© 2008 Rust Consulting, Inc. 08085
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

IN RE PNC FINANCIAL SERVICES 
GROUP, INC. SECURITIES 
LITIGATION 

Case No. 02-CV-271 

THIS DOCUMENT RELATES TO ALL 
ACTIONS 

: JUDGE CERCONE 

FINAL ORDER AND JUDGMENT 

AND NOW, this 12th day of April, 2007, after a hearing before this Court to determine 

(1) whether the terms and conditions of the Stipulation and Agreement of Settlement with Ernst 

&Young LLP ("E&Y") dated December 19, 2006 (the "Stipulation") are fair, reasonable and 

adequate for the settlement of all claims asserted by the Class against E&Y in the Second 

Consolidated and Amended Complaint dated March 3 1,2005 (the "Second Amended 

Complaint") in this action, including the release of E&Y and the Released Parties, and whether 

the Stipulation should be approved; (2) whether judgment should be entered dismissing the 

Second Amended Complaint on the merits and with prejudice in favor of E&Y and as against all 

persons or entities who are Class Members herein and who have not requested exclusion from 

the Class; and (3) whether and in what amount to award Plaintiffs' Co-Lead Counsel in 

attorneys' fees and for reimbursement of expenses; and the Court having considered all matters 

submitted to it at the hearing and otherwise; and it appearing .that a notice of the hearing 

substantially in the form approved by the Court was mailed to all persons or entities reasonably 

identifiable, who purchased the common stock of PNC Financial Services Group, Inc. ("PNC"), 

purchased call options on PNC common stock, or who wrote (sold) put options on PNC common 

stock, from July 19,2001 through July 18,2002 inclusive (the "Class Period"), and the PNC 

Incentive Savings Plan on behalf of itself and its present and former participants and 



beneficiaries who purchased or otherwise acquired PNC common stock during the Class Period 

through the PNC Incentive Savings Plan, except those persons or entities excluded from the 

definition of the Class, as shown by the records compiled by the Claims Administrator in 

connection with the previous mailing of the notice of settlement with the PNC Defendants, AIG- 

FP, A&P and BI (the "PNC Settlement"), at the respective addresses set forth in such records, 

and that a summary notice of the hearing substantially in the form approved by the Court was 

published in the national edition of The Wall Street Journal pursuant to the specifications of the 

Court; and the Court having considered and determined the fairness and reasonableness of the 

award of attorneys' fees and expenses requested; and the Court having previously approved the 

notice program and Plan of Allocation as fair and reasonable in its Order and Final Judgment 

filed July 13, 2006 (the "July 13th Final Order") approving the PNC Settlement; and all 

capitalized terms used herein having the meanings as set forth and defined in the Stipulation; 

IT IS HEREBY ORDERED THAT: 

1. The Court has jurisdiction over the subject matter of the Litigation, Lead 

Plaintiffs, all Class Members and E&Y. 

2. The Court finds that the prerequisites for a class action under Rules 23(a) and 

(b)(3) of the Federal Rules of Civil Procedure have been satisfied in that: (a) the number of 

Class Members is so numerous that joinder of all members thereof is impracticable; (b) there are 

questions of law and fact common to the Class; (c) the claims of Lead Plaintiffs are typical of the 

claims of the Class they seek to represent; (d) Lead Plaintiffs have and will fairly and adequately 

represent the interests of the Class; (e) the questions of law and fact common to the Class 

Members predominate over any questions affecting only individual Class Members; and (f) a 



class action is superior to other available methods for the fair and efficient adjudication of the 

controversy. 

3. Pursuant to Rule 23 of the Federal Rules of Civil Procedure this Court hereby 

finally certifies the Litigation, for purposes of the Settlement, as a class action on behalf of all 

persons who purchased PNC common stock, who purchased call options on PNC common stock, 

or who wrote (sold) put options on PNC common stock, from July 19,2001 through July 18, 

2002 inclusive (the "Class Period"), and the PNC Incentive Savings Plan on behalf of itself and 

its present and former participants and beneficiaries who purchased or otherwise acquired PNC 

common stock during the Class Period through the PIYC Incentive Savings Plan. Excluded from 

the Class are all Defendants in the Litigation, AIG Financial Products Corp., Arnold & Porter 

LLP, and Buchanan Ingersoll PC, any entity in which any Defendant, AIG Financial Products 

Corp., Arnold & Porter LLP, or Buchanan Ingersoll PC has a controlling interest or which is a 

parent or subsidiary of or is controlled by any Defendant, AIG Financial Products Corp., Arnold 

& Porter LLP, or Buchanan Ingersoll PC, and the officers, directors, partners, members, 

employees, affiliates, legal representatives, heirs, predecessors, successors and assigns of any of 

the Defendants, AIG Financial Products Corp., Arnold & Porter LLP, or Buchanan Ingersoll PC, 

except that this exclusion shall not apply to persons in their capacity as present or former 

participants in or beneficiaries of the PNC Incentive Savings Plan. Also excluded from the Class 

are the putative Class Members who requested exclusion from the Class (as listed on Exhibit 1 

annexed hereto) and the putative Class Members who previously requested exclusion from the 

Class in connection with the PNC Settlement (as listed on Exhibit 2 annexed hereto). 

4. Notice of the proposed settlement of the Litigation was given to all Class 

Members who could be identified with reasonable effort. The form and method of notifying the 



Class of the pendency of the Litigation as a class action and of the terms and conditions of the 

proposed Settlement met the requirements of Rule 23 of the Federal Rules of Civil Procedure, 

Section 21D(a)(7) of the Securities Exchange Act of 1934, 15 U.S.C. 6 78u-4(a)(7), as amended 

by the PSLRA, due process, and any other applicable law, constituted the best notice practicable 

under the circumstances, and constituted due and sufficient notice to all persons and entities 

entitled thereto. 

5 .  The Settlement is approved and so ordered as fair, reasonable and adequate, and 

the Class Members and the Parties are directed to consummate the Settlement in accordance with 

the terms and provisions of the Stipulation. 

6. The Second Amended Complaint is hereby dismissed with prejudice and without 

costs, except as provided in the Stipulation, as against E&Y. 

7. Lead Plaintiffs, the Class, and Class Members (including, but not limited to, for 

this purpose the current and former participants and beneficiaries of the PNC Incentive Savings 

Plan) and the successors and assigns of any of them, are hereby permanently barred and enjoined 

from instituting, commencing or prosecuting, either directly, in a derivative, or in any other 

capacity, any and all claims, debts, demands, rights or causes of action or liabilities whatsoever 

(including, but not limited to, any claims for damages, interest, attorneys' fees, expert or 

consulting fees, and any other costs, expenses or liability whatsoever), whether based on federal, 

state, local, statutory or common law or any other law, rule or regulation, whether fixed or 

contingent, accrued or un-accrued, liquidated or un-liquidated, at law or in equity, matured or un- 

matured, whether class, derivative, or individual in nature, including both known claims and 

Unknown Claims: (i) that have been asserted in the Litigation by Lead Plaintiffs, the Class, or 

any Class Member (including but not limited to, for this purpose, the PNC Incentive Savings 



Plan and any current or former participant or beneficiary of the PNC Incentive Savings Plan) 

against any of the Released Parties; (ii) that could have been asserted in any forum by Lead 

Plaintiffs, the Class, or any Class Member (including but not limited to, for this purpose, the 

PNC Incentive Savings Plan and any current or former participant or beneficiary of the PNC 

Incentive Savings Plan) against any of the Released Parties, which arise out of, relate to, or are 

based upon the allegations, transactions, facts, matters or occurrences, representations or 

omissions involved, set forth, or referred to in any of the complaints filed in the Litigation and 

relate to the acquisition or ownership of shares of, or call or put options on, the common stock of 

PNC during the Class Period; or (iii) that were asserted by Andrew J. Gosline in his demand 

letter dated June 10,2003 ("Gosline Demand Letter") or that were asserted in any other 

derivative demands that have been made or may be made in connection with the PAGIC 

transactions that are described in the Second Amended Complaint (the "Settled Claims") against 

E&Y, its predecessors, successors and assigns, its past and present parents, subsidiaries, partners, 

principals, employees, representatives, agents, insurers and reinsurers, and any entity in which 

E&Y has a controlling interest or which is related to or affiliated with E&Y (the "Released 

Parties"). Settled Claims shall include the claims that were assigned to Lead Plaintiffs and the 

Class under the terms of the December 17,2004 Memorandum of Understanding and pursuant to 

Paragraph 1 1 of the July 13th Final Order. The Settled Claims are hereby compromised, settled, 

released, discharged and dismissed as against the Released Parties on the merits and with 

prejudice by virtue of the proceedings herein and this Final Order and Judgment. 

8. "Unknown Claims" means any and all Settled Claims which any Lead Plaintiff, 

the Class, or any Class Member (including, but not limited to, for this purpose the PNC Incentive 

Savings Plan and any current or former participant or beneficiary of the PNC Incentive Savings 



Plan) does not know or suspect to exist in his, her or its favor at the time of the release of the 

Released Parties, and any Settled Defendant's Claims which E&Y does not know or suspect to 

exist in its favor, which if known by him, her or it might have affected his, her or its decision(s) 

with respect to the Settlement. With respect to any and all Settled Claims and Settled 

Defendant's Claims, the Parties stipulate and agree that upon the Effective Date, Lead Plaintiffs 

and E&Y shall expressly waive, and each Class Member (including, but not limited to, for this 

purpose the PNC Incentive Savings Plan and any current or former participant or beneficiary of 

the PNC Incentive Savings Plan) and Released Party shall be deemed to have waived, and by 

operation of the Final Order and Judgment shall have expressly waived, any and all provisions, 

rights and benefits conferred by any law of any state or territory of the United States, or principle 

of common law, which is similar, comparable, or equivalent to Cal. Civ. Code 5 1542, which 

provides: 

A general release does not extend to claims which the creditor does 
not know or suspect to exist in his or her favor at the time of 
executing the release, which if known by him or her must have 
materially affected his or her settlement with the debtor. 

Lead Plaintiffs and E&Y acknowledge, and Class Members and the Released Parties by 

operation of law shall be deemed to have acknowledged, that the inclusion of "Unknown 

Claims" in the definition of Settled Claims and Settled Defendant's Claims was separately 

bargained for and was a key element of the Settlement. 

9. E&Y is hereby permanently barred and enjoined from instituting any and all 

claims, rights or causes of action or liabilities whatsoever, whether based on federal, state, local, 

statutory or common law or any other law, rule or regulation, including both known claims and 

Unknown Claims, that have been or could have been asserted in the Litigation or any forum by 



E&Y against any Lead Plaintiff, the Class, or any Class Member solely in his, her or its capacity 

as a Class Member, or their attorneys, relating to the institution, prosecution, or settlement of the 

Litigation and/or the claims asserted by Andrew J. Gosline in his demand letter dated June 10, 

2003 (except for claims to enforce the Settlement) (the "Settled Defendant's Claims"). The 

Settled Defendant's Claims are hereby compromised, settled, released, discharged and dismissed 

on the merits and with prejudice by virtue of the proceedings herein and this Final Order and 

Judgment. 

10. Valid Proof of Claim forms submitted by Class Members in connection with the 

PNC Settlement shall be effective to participate in this Settlement and shall be of full force and 

effect for all releases provided for herein. 

1 1. Valid Proof of Claim forms submitted by Class Members in connection with the 

PNC Settlement andlor this Settlement shall be effective to participate in the Restitution Fund. 

12. Valid and timely Proof of Claim forms submitted by Class Members in 

connection with this Settlement shall be effective to participate in the PNC Settlement and shall 

be of full force and effect for all releases provided for in the July 13th Final Order. 

13. The Court finds that all of the Parties have fulfilled their obligations to obtain 

releases as set forth under 7 16 of the July 13 th Final Order. 

14. Neither this Final Order and Judgment, the Stipulation, nor any of its terms and 

provisions, nor any of the negotiations or proceedings connected with it, nor any of the 

documents or statements referred to therein shall be: 

(a) offered or received against E&Y as evidence of or construed as or deemed 

to be evidence of any presumption, concession, or admission by E&Y with respect to the truth of 



any fact alleged by any of Lead Plaintiffs, the Class, or any Class Member, or the validity of any 

claim that has been or could have been asserted in the Litigation or in any litigation, or the 

deficiency of any defense that has been or could have been asserted in the Litigation or in any 

litigation, or of any liability, negligence, fault, or wrongdoing of E&Y; 

(b) offered or received against E&Y as evidence of a presumption, concession 

or admission of any fault, misrepresentation or omission with respect to any statement or written 

document approved or made by E&Y; 

(c) offered or received against E&Y as evidence of a presumption, concession 

or admission with respect to any liability, negligence, fault or wrongdoing, or in any way 

referred to for any other reason as against E&Y in any other civil, criminal or administrative 

action or proceeding, other than such proceedings as may be necessary to effectuate the 

provisions of the Stipulation and this Final Order and Judgment; provided, however, that if the 

Stipulation is approved by the Court, E&Y may refer to it to effectuate the liability protection 

granted it hereunder; 

(d) construed against E&Y as an admission or concession that the 

consideration to be given hereunder represents the amount which could be or would have been 

recovered from E&Y after trial; and 

(e) construed as or received in evidence as an admission, concession or 

presumption against Lead Plaintiffs or any of the Class Members that any of their claims are 

without merit, or that any defense asserted by E&Y has any merit, or that damages recoverable 

under the Complaints would not have exceeded the E&Y Gross Settlement Fund. 



15. Plaintiffs' Co-Lead Counsel and the Claims Administrator are directed to 

administer the Stipulation in accordance with the Plan of Allocation approved by the July 13th 

Final Order. 

16. The Restitution Fund established pursuant to the Deferred Prosecution Agreement 

(the "DPA") entered into on June 2,2003 by the United States Department of Justice ("DOJ") 

and PNC ICLC Corp., an indirect non-bank subsidiary of PNC, to which payments have been 

1 made, or may be made by PNC ICLC Corp., AIG Financial Products Corp., and E&Y, is 

independent of, and not part of, the Settlement Fund. Pursuant to the terms of the DPA, none of 

the proceeds of the Restitution Fund shall be payable as attorneys' fees, nor shall Class Counsel 

seek a fee award based upon sums disbursed from the Restitution Fund to Lead Plaintiffs, the 

Class, or any Class Member. Funds obtained on behalf of the Class fiom the Restitution Fund 

shall be distributed to Authorized Claimants in conjunction with the distribution of the Net 

Settlement Fund, and in accordance with the Plan of Allocation approved by the July 13th Final 

Order. 

17. The Court finds that all parties and their counsel have complied with each 

requirement of Rule 11 of the Federal Rules of Civil Procedure as to all proceedings herein. 

18. Plaintiffs' Counsel are hereby awarded 28% of the E&Y Gross Settlement Fund 

in fees, which sum the Court finds to be fair and reasonable, and $42,198.15 in reimbursement of 

expenses, which expenses shall be paid to Plaintiffs' Co-Lead Counsel fiom the E&Y Settlement 

Fund with interest fiom the date such Settlement Fund was funded to the date of payment at the 

' Pursuant to paragraph 7 of the Deferred Prosecution Agreement dated November 30,2004, 
entered into between the DOJ and AIG Financial Products Corp., the DOJ had discretion to 
direct to the Restitution Fund a portion of AIG Financial Products Corp.'s payment to the United 
States Treasury. 



same net rate that the Settlement Fund earns. The award of attorneys' fees shall be allocated 

among Plaintiffs' Counsel in a fashion which, in the opinion of Plaintiffs' Co-Lead Counsel, 

fairly compensates Plaintiffs' Counsel for their respective contributions in the prosecution of the 

Litigation. 

19. In making this award of attorneys' fees and reimbursement of expenses to be paid 

from the E&Y Gross Settlement Fund, the Court has considered and found that: 

(a) the Settlement has created a fund of $9,075,000 in cash that is already on 

deposit, plus interest thereon and that numerous Class Members will benefit from the Settlement 

created by Plaintiffs' Counsel; 

(b) Over 147,000 copies of the Notice were disseminated to putative Class 

Members indicating that Plaintiffs' Co-Lead Counsel were moving for attorneys' fees in the 

amount not greater than 28% of the Gross Settlement Fund and for reimbursement of expenses in 

the approximate amount of $150,000 and one objection was filed against the terms of the 

proposed Settlement or the ceiling on the fees and expenses requested by Plaintiffs' Co-Lead 

Counsel contained in the Notice; 

(c) Plaintiffs' Counsel have conducted the Litigation and achieved the 

Settlement with skill, perseverance and diligent advocacy; 

(d) The action involves complex factual and legal issues and was actively 

prosecuted over four years and, in the absence of a settlement, would involve further lengthy 

proceedings with uncertain resolution of the complex factual and legal issues; 

(e) Had Plaintiffs' Counsel not achieved the Settlement there would remain a 

significant risk that Lead Plaintiffs and the Class may have recovered less or nothing from E&Y 



or that the July 13th Final Order would be overturned in connection with E&YYs appeal of that 

Order; 

(0 Since their application in connection with the PNC Settlement, Plaintiffs' 

Counsel have devoted over 2,100 hours in prosecuting this Litigation, with a lodestar value of 

$997,230.00, to achieve the Settlement; and 

(g) The amount of attorneys' fees awarded and expenses reimbursed from the 

Settlement Fund are consistent with awards in similar cases, including the award set forth in the 

July 1 3 th Final Order. 

20. In full and complete resolution of the objection filed by Carole Blankowski, 

Plaintiffs' Co-Lead Counsel and Objector's Counsel have agreed that: [i] there will be no 

application by Co-Lead Counsel for additional fees and expenses incurred in administering the 

settlement and distributing the settlement proceeds to the Class Members, [ii] $100,000 of the 

amount awarded as attorneys' fees will be segregated and will not be paid out of the Gross 

Settlement Fund (except as provided below) until after the Court has entered an Order of 

Distribution, approving the distribution of the Net Settlement Fund, [iii] the $100,000 will earn 

interest at the same rate as the rest of the Gross Settlement Fund, and [iv] in recognition of the 

benefit to the Class created by the objection and the time spent thereon by Objector's Counsel, 

the Court has been asked to approve of the payment of $17,500 to be paid to counsel for the 

Objector out of the attorneys' fees awarded to Co-Lead Counsel. Having reviewed the benefit 

created by Objector's Counsel under the facts and circumstances of this action, the Court finds 

that attorneys' fees in the amount of $17,500 are hereby awarded to Objector's counsel, to be paid 

at the same time as Co-Lead Counsel is paid, out of the $100,000 in segregated funds referenced 



previously in this paragraph, and the balance ($82,500) shall remain segregated and paid as 

provided above. 

2 1. Exclusive jurisdiction is hereby retained over the Parties and the Class Members 

for all matters relating to the Litigation, including the administration, interpretation, effectuation 

or enforcement of the Stipulation and this Final Order and Judgment. 

22. Without further order of the Court, the parties may agree to reasonable extensions 

of time to carry out any of the provisions of the Stipulation. 

Dated: Pittsburgh, Pennsylvania 

Honorable David Stewart Cercone 
UNITED STATES DISTRICT JUDGE 



EXHIBIT 1 

List of Persons and Entities Excluded from the Class in the 
In re PNC Financial Services Group, Inc. Securities Litigation 

in connection with the E&Y Settlement 

The following persons and entities, and only the following persons and entities, have 
properly excluded themselves from the Class in the In re PNC Financial Services Group, Inc. 
Securities Litigation in connection with the E&Y Settlement: 

Patricia A. Aronica-Pollak 
2708 Neonlight Drive 
York, Pennsylvania 1 7402-84 1 0 

Thomas H. Butler 
128 Lake Side Drive 
Montgomery, Texas 77356 

Richard C. Osborne 
25633 North Mosiertown Road 
Edinboro, Pennsylvania 1641 2-4149 

Richard Pierce 
37 Timberwood Drive 
Danville, Pennsylvania 1782 1 

Libra Global Limited 
PO Box 88, 1 Grenville Street, St. Helier, 
Jersey JE4 9PF, Channel Islands 



EXHIBIT 2 

List of Persons and Entities Excluded from the Class in the 
In re PNC Financial Services Group, Inc. Securities Litigation 

in connection with the PNC Settlement 

The following persons and entities, and only the following persons and entities, have 
properly excluded themselves from the Class in the In re PNC Financial Services Group, Inc. 
Securities Litigation in connection with the PNC Settlement: 

Roberta L. Szydlowski 
960 West Maplehurst Drive 
Roscornmon, Michigan 48653 

Marilyn D. Bull, individually and as 
Trustee of the Clive A. Bull Revocable 
Trust under Trust Agreement dated July 13, 
1995 
C/O Patrick A. Davis, P.A. 
P.O. Box 15933 
Clearwater, Florida 33766-5933 

Gerald A. Feldman 
6 E. Seymour Avenue 
Cincinnati, Ohio 4521 6-2023 

Dr. Lillian Paule Charie 
307 S. Dithndge Street 
Apartment 2 10 
Pittsburgh, Pennsylvania 152 13-35 14 

Christopher L. Renzi 
146 Old Forge Crossing 
Devon, Pennsylvania 19333-1 121 



previously in this paragraph, and the balance ($82,500) shall remain segregated and paid as 

provided above. 

21. Exclusive jurisdiction is hereby retained over the Parties and the Class Members 

for all matters relating to the Litigation, including the administration, interpretation, effectuation 

or enforcement of the Stipulation and this Final Order and Judgment. 

22. Without further order of the Court, the parties may agree to reasonable extensions 

of time to carry out any of the provisions of the Stipulation. 

Dated: Pittsburgh, Pennsylvania 

,2007 

Honorable David Stewart Cercone 
UNITED STATES DISTRICT JUDGE 
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 SETTLEMENT AGREEMENT 

 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF SAN DIEGO 

R.M. GALICIA, INC., dba PROGRESSIVE 
MANAGEMENT SYSTEMS, 

   Plaintiff, 
 
vs. 
 
PHILLIP FRANKLIN, 
 
   Defendant. 
 
 
PHILLIP FRANKLIN, on behalf of himself 
and all others similarly-situated, 
 
  Cross-Complainant, 
vs. 
 
Scripps HEALTH; and DOES 1-50, inclusive, 
 
   Cross-Defendants. 
 

Case No.:  IC859468 
 
 
SETTLEMENT AGREEMENT 
 

 

Cross-Complainant Phillip Franklin, by and through his counsel, and Scripps Health 

(“SCRIPPS”) hereby enter into this Agreement pursuant to the terms and conditions set forth 

below, and subject to the approval of the court in the Action, as defined herein. 

WHEREAS, Cross-Complainant has filed a class action complaint styled R.M. Galicia v. 

Franklin; Franklin v. Scripps Health, alleging that Cross-Defendant SCRIPPS charged uninsured 

patients unlawful, unfair and excessive prices for medical products, services, and procedures 

performed at SCRIPPS during the Class Period; 

WHEREAS, SCRIPPS denies all of the aforementioned allegations, denies any and all 

allegations of wrongdoing, fault, liability or damage of any kind to Cross-Complainant and the 

Class, denies that it acted improperly or wrongfully in any way, and believes that this litigation 

has no merit; 

WHEREAS, the Parties to this Agreement have conducted a thorough examination and 

investigation of the facts and law relating to the subject matters set forth in the Complaint and the 

claims set forth therein; 
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relating to the negotiation, execution or implementation of this Agreement, nor any 

reports or accounts thereof, is intended to be, or shall be construed as, or deemed to be 

evidence of any admission or concession by SCRIPPS of any liability or wrongdoing or 

of the truth of any allegations in the Complaints, nor shall be disclosed or referred to for 

any purpose, or offered or received in evidence, in any further proceeding in these 

Actions, or any other civil, criminal or administrative action or proceeding against 

SCRIPPS or any Related Party except for purposes of settling these Actions pursuant to 

this Agreement. The limitations set forth in this Section do not apply to use and/or 

disclosure by SCRIPPS or any Related Party against Class Members or third parties for 

purposes of supporting a defense or counterclaim of res judicata, collateral estoppel, 

release, good faith settlement, judgment bar or reduction or any other theory or claim of 

issue preclusion or similar defense or counterclaim. 

X. ATTORNEYS’ FEES AND ADMINISTRATIVE EXPENSES 

A. Lead Class Counsel Fees and Costs. 

1. Amount. 

Lead Class Counsel shall be entitled to apply to the Court for an award of 

attorneys’ fees, costs and expenses in a total amount not to exceed $1,100,000, an 

amount agreed to by the Parties before a neutral mediator. This amount is to be 

inclusive of all fees and costs for Lead Class Counsel and all other counsel for 

Cross-Complainant in the Action. Lead Class Counsel shall not be permitted to 

petition the Court for any additional payments for fees, and the award shall be for 

all claims for attorneys’ fees, costs and expenses past, present and future incurred 

in the litigation. The actual amount of any award of attorneys’ fees, costs, and 

expenses will be determined by the Court.   

2. SCRIPPS' Non-Opposition. 

SCRIPPS and its attorneys agree not to oppose any applications for attorneys’ fees, 

costs or expenses by Lead Class Counsel provided that such applications are 
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consistent with the provisions of this Agreement and that such amount does not 

exceed $1,100,000. 

3. Timing of Fee Payment. 

Any attorneys’ fees, costs or expenses payable to Lead Class Counsel shall be 

funded by SCRIPPS into an interest-bearing escrow account upon the date of the 

Preliminary Approval Order.  SCRIPPS shall pay such attorneys’ fees, costs or 

expenses, with interest earned from the date of funding, within fourteen (14) days 

of the date of the Final Order and Judgment. SCRIPPS shall send such payment as 

directed by Lead Class Counsel.  SCRIPPS shall have no liability or other 

responsibility for the allocation of such attorneys’ fees among and between Lead 

Class Counsel and any other counsel.  In the event that any dispute arises relating 

to the allocation of fees, then Lead Class Counsel agrees to indemnify Scripps and 

all Related Parties and to hold them harmless from any and all liabilities, costs and 

expenses.  

4. Satisfaction of Fee and Cost Obligations under the Settlement. 

SCRIPPS’ payment of Lead Class Counsel’s attorneys’ fees, costs and expenses as 

described herein shall constitute full satisfaction of SCRIPPS’ obligation to pay 

any person, attorney or law firm for attorneys’ fees, costs, and expenses incurred 

on behalf of any Cross-Complainant and the Settlement Class, and shall relieve 

SCRIPPS from any other claims or liability to any other attorney or law firm or 

person for any attorneys’ fees, expenses and costs to which any of them may claim 

to be entitled on behalf of Cross-Complainant and the Settlement Class that are in 

any way related to the Released Claims. 

5. Process for Determining Fees. 

Although the amount of fees and costs agreed to by the Parties before a neutral 

mediator will be set forth in the Notice sent to Settlement Class Members, the 

Court’s decision to allow or disallow any application for attorneys’ fees, costs, 

expenses, or reimbursement to be paid to Lead Class Counsel are not part of the 
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Darrell Palmer (125147) 
LAW OFFICES OF DARRELL PALMER 
603 North Highway 101, Suite A 
Solana Beach, CA  92075 
Telephone:  (858) 792-5600 
Facsimile:  (858) 792-5655 
 
Attorneys for Cross-Complainant Franklin and Class 

 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO 

R.M. GALICIA, INC., dba 
PROGRESSIVE MANAGEMENT 
SYSTEMS, 
 
  Plaintiff, 
 
 vs. 
 
PHILLIP FRANKLIN, 
 
  Defendant. 
 
 
PHILLIP FRANKLIN, on behalf of 
himself and all others similarly-situated, 
 
 Cross-Complainant, 
 
 vs. 
 
SCRIPPS HEALTH; and DOES 1-50, 
inclusive, 
 
  Cross-Defendants. 
 

Case No.:  IC859468 

 
DECLARATION OF DARRELL PALMER 
IN SUPPORT OF MOTIONS FOR FINAL 
APPROVAL OF CLASS ACTION 
SETTLEMENT AND FOR AWARD OF 
ATTORNEYS’ FEES AND COSTS AND 
SERVICE AWARD TO CLASS 
REPRESENTATIVE       

 
Date: June 6, 2008 
Time: 10:30 a.m. 
Place: Department 73 
Judge: Hon. Steven R. Denton  

 

I, DARRELL PALMER, declare as follows: 

1. I am an attorney in good standing, duly licensed and admitted to the Bar of 

the State of California.  I am a partner with the Law Offices of Darrell Palmer, one of the counsel 

of record in the Franklin v. Scripps Health action.  The testimony set forth in this declaration is 

based on first-hand knowledge, about which I would and could testify competently in open court 
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if called upon to do so, and on contemporaneously-generated records kept in the ordinary course 

of law practice. 

2. This firm has been associated as counsel of record for Cross-Complainant 

in the above-captioned action. 

3. The Law Offices of Darrell Palmer have prosecuted these claims solely on 

a contingent fee basis, and have been completely at risk that they would not receive any 

compensation for prosecuting these claims against the Defendant.  While the Law Offices of 

Darrell Palmer devoted their time and resources to this matter, they have foregone other legal 

work for which they would have been compensated. 

4. Information about the Law Offices of Darrell Palmer is attached hereto as 

Exhibit A. 

5. The Law Offices of Darrell Palmer have participated in this litigation and 

have performed work on behalf of Cross-Complaint in connection with the prosecution of this 

litigation, particularly we have reviewed discovery, attended and reviewed depositions, prepared 

pleadings, attended hearings, conferred with counsel for plaintiffs and defendant, participated in 

settlement discussions and mediation. 

6. All attorneys, paralegals, and law clerks at the Law Offices of Darrell 

Palmer are instructed to maintain contemporaneous time records reflecting the time spent on this 

and other matters.  Up to and including May 20, 2008, the our attorneys and paralegals have spent 

164.5 hours prosecuting this litigation.  The personnel and billing rates who billed to this file 

are: Darrell Palmer: 118.5 hours at $425.00/hour; paralegals: 46 hours at $125/hour.   

7. These hours are fully documented and detailed in the time records and 

calendar entries maintained in the regular course of the firm’s law practice.  The total lodestar 

amount for the attorney and paralegal time based on the firm’s current rates is $75,662.50.  None 

of the time included in this fee application represents any work done in connection with preparing 

this declaration. 



1 

4 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

8. The time reflected in this declaration was time actually spent, in the 

exercise of reasonable judgment by the law firms and staff involved.  We were careful not to 

expend unnecessary hours and not to duplicate work done by others. 

2 

3 

9. Attached hereto as Exhibit B is a true and correct accounting of the 

unreimbursed costs incurred by the Law Offices of Darrell Palmer during the course of this 

litigation.  The firm has expended a total of $1,424.40 in unreimbursed expenses in connection 

with the prosecution of this litigation.  The expenses incurred in this case are reflected in the 

books and records of the firm.  These books and records are prepared from expense vouchers and 

check records and are an accurate record of the expenses incurred. 
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I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct and that this declaration was prepared at Solana Beach, California, 

on May 25, 2008. 
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DARRELL PALMER 



EXHIBIT I 
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