In response to the passing of the Franchising IDX Policy HomeServices of America, Inc. agrees with The Realty Alliance’s assessment of the issues discussed in its letter to the National Association of Realtors® and it is our position that this rule must be repealed. Any rule which purports to create an advantage for one select group in commerce to the disadvantage of all others needs to be carefully examined for implications arising under the Sherman Act. It does not appear to us that this examination was done with respect to the Franchisor Rule. Additionally, we reviewed testimony given by NAR before The House Financial Services Subcommittee on Housing and Community Opportunity on July 25, 2006, when NAR warned against consolidating listing content in a few large competitors, like franchisors.  As detailed below, the Franchisor Rule does precisely what NAR argued should not be done when it testified before Congress.  
 
A.                   The Rule treats IDX data as public information and MLS’s as public utilities. In testimony before The House Financial Services Subcommittee on Housing and Community Opportunity on July 25, 2006, NAR warned against consolidating listing content in a few large competitors, like franchisors, 
If the MLS system were restructured to take away the rights of the listing brokers to market a property as they and their clients see fit, there could be a significant and harmful disruption to the way real estate is marketed to the widest possible pool of buyers. Rather than reducing commissions as hypothesized, another possible scenario is that large brokers and brokers affiliated with franchises would pull out and create their own systems – which the expanding availability and decreasing cost of technology makes more and more feasible. 
Testimony of Pat Vredevoogd-Combs, 2006 NAR President-Elect, Hearing Before The House Financial Services Subcommittee on Housing and Community Opportunity, “The Changing Real Estate Market,” (Date: 7/25/2006), page 21-22. 
1.                   Disregard for the Proprietary Nature of Listing Information. This testimony was offered by Pat Vredevoogd-Combs under the heading, “No Need for Federal Intervention in the MLS System.” One of two foundational arguments made against government regulation of listing content was that it is proprietary, belonging to the real estate brokers who create it, saying to the Committee,
As mentioned above, real estate brokers’ listings are the foundation of their business¾their livelihood. Is it right to force businesspeople to give up control of their livelihood just so that others, such as lead generating companies, can profit unfairly from it? … When a broker enters a listing in the MLS, he includes data (“raw facts” such as square footage, number of bathrooms, etc.) and creative content (digital photographs, virtual tours, artistic renderings, architectural drawings, descriptive and unique listing remarks). Brokers invest substantial time, effort and money to obtain listings from sellers, and in compiling the data and creating the value-added creative content of the listing, for submission to the MLS.
Yet, the Franchisor Rule does precisely what NAR argued should not be done when it testified before Congress. This mandatory rule completely disregards the proprietary nature of the listing information. It strips from real estate brokers the ability to contract with the recipients of their proprietary listing information, depriving them of the right to protect the information and their clients by contract. Not only, has NAR disregarded the rights of the owners of listing data, it has seriously undermined, if not completely vitiated, its best argument against treating listing information as public and against treating MLS’s like public utilities. 
2.                   Disregard for State Law. The second foundational pillar against treating listing information as public and MLS’s as public utilities was that real estate is not a national business, but a local business and real estate brokers and agents are governed by the laws of their respective states. Testifying before the Committee, Pat Vredevoogd-Combs argued that real estate brokers have a duty to protect the interests of their clients that cannot be delegated away to a national body, saying, 
Knowing that listings originate with licensed brokers provides professional accountability for the accuracy of the listing information. Consumers are protected by the extensive body of law and regulation that governs the real estate professional’s business practices, as well as by the MLS rules and regulations … [Real estate brokers] are also entrusted by their seller clients with the duty to responsibly market the listing in a manner that will protect the seller’s interest as well as sell the home.  …  But some brokers and non-brokers want more, specifically, they want to take all the data and value-added content and put it on their [advertising] Web site, whether or not the listing broker consents. They argue that such use will give consumers more access to information and force lower commission rates. NAR believes that such use should be permitted, but only if the listing brokers consents. We believe that brokers’ considerable effort to secure listings to submit to the MLS earns them the right, and indeed the duty, to determine whether or not to allow their listings to appear on other brokers and non-brokers Web sites.
The Franchisor Rule does precisely what NAR argued should not be done when it testified before Congress. Contrary to obtaining the consent of the listing broker before delivering their proprietary listing information to non-brokers, the Franchisor Rule mandates that MLS’s deliver the listing information without the listing broker’s consent on pain of losing the insurance coverage provided by NAR. Not only does the Franchisor Rule vitiate the second pillar of NAR’s argument against treating MLS’s like public utilities, it also makes the argument that listing information is national in character, transcending the boundaries of the laws of the states and bringing under the Commerce Clause of the U.S. Constitution, and therefore an appropriate subject of federal regulation.
 
HomeServices supports and will actively work towards the repeal of the Franchisor rule. The risks faced by local real estate brokers and agents under state law need to be taken into consideration in any proposed rule change. In this case, they were not.
 
