AGENCY, FACILITATION AND THE REALTOR
Perspectives and Perceptions
by .

William D. North

Introduction: Ou February 4, 1993, Uwas invited 1o appear before the Presidential Advisory Group
on Lhe Facilitator Cancept al its mecling on March 8th to "present [my] thoughts on the concept of
agencey as il has emerged and [my] thoughts on the fulure of agency in the real estate industry.” Thig
prescatation was scheduled For the period 10:45 to 12:00 poon with 45 minutes for my remarks and 30
minutes for questioas and answers [rom the Group Mcmbers.

in conicmplating how my comments might be prescnted most clearly in the limited time altowed, |
concluded thal the Group would be best served if I provided my perspectives and perecplions in
wriling in advance so that the discussion could be focused on those of my views, comments or positions
which arc deemed most relevant (o the weork of the Groap or which require further clarilication.

At the outscl it seems appropriate to state that 1 consider issuc with which the Advisory Group is
concerned to be of critical importance Lo the future of the real estate profession. The confusion,
recriminations, ignorance, and sell-interest which has charactorized the discussions of the agency
relationship of scal ¢state brokers and salcspersons during the past ten years has rcached, what 1
believe to be, the crisis poinl.  As a vesalt of the agency debale, the real estate broker is rapidly
becoming "all things to atl porsons™ and therelore is threatened with losing his "professional identity ™

"Disclosure™ lepisiation 1s heing promoled by NAR and State Associalions bofore there is any cloar
conscnsus, understanding or apprecialion of the Full exient and implications of the agency relationships
which must be disclosed. The terms of ageney relationships, which are fundamentally consensual
agreemenis, are being conlorted by opportunism, and csscntial safcguards of agent, clicnt, aed
customer are being croded, ignored, or obscured. In this connection, it should be noled that, despite
the charges of cxasperated Realtors, it is not a chaage in Lhe Jaw of agency which hag ereated the
liability and litigation problems confronting the profession but rather a very gencral and substantial
change in the willingness or ability of Realtors te accept or understand the obligations and limitatians
of the law of agency in the litigious socicty in which they must Tunction.

IL is significant, in this connection, that the focus of the agency ferment bas been confined almost
exclusively to "residential brokerage.” Onc fouks in vain in the lileratore of masagement, appraisal,

counsclling, or indusirial/commercial brokerage lor any noliccable cHort, fct alonc a significant
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dcmand, to redeline or repadiate traditional agency concepts or relationships. On the coptrary, real
cslato praciitioners in these arcas have inercasingly craphasized the imperatives of agency and sough,
by Siandards of Practicc supplemceting and amplifying the NAR Codc of Ethics, 1o reaffirm and
siremgthcn agency obligations and liabilitics signilicantly beyond thesc imposed by law. Nor can il be
conicaded thal the applicalion of agency law to these arcas of practice is loss rigorous than its
application to residential brokerage.

The cxpianation for this striking dicholomy betwecn the attitnde towards agency of the residential
brokerage practitioncrs and real estate practitioners in other rcal estate specialty arcas seems 1o be
found in the following differences in the development of the residential brokerage practlice as
contrasted with thal in other specialties.

First, the trend in commercial /industrial real estate and real eslate magagement as well as
appraisal has been concentration and inlegration involving increased sypervision and managemenl
conirol This is in dircet contrast with the trend 1o organizational fragmentation in residential
brokerage.

Second, the number of “part-timers™ in the real estate praci:ces other than residential
brokerage has tended (0 decline or at worst stayed the same. This is in striking contrast (0 residential
brokerage which continues 1o encourage and rely heavily on pari-timers. sales.

Third, while an increasing number of real cstale practilioners in real estale specialtics vther
ikan residential brokerage are employeos, the overwhelming percentage of residential salespersons
continue 10 be independent conlractors.

Fourth, mullipic listing in residential sales, which has no cHeclive counterpartl in other
specialty arcas, has limilod the capacity of the residential salcsperson to identify with, or (o fecl a
scusc of responsibility to, the listing broker or the seller providiog the listing.

Filih, the rcal estale specialtics other than residential bave not been substantially impacted by
the 100% commission concept, which concept has had the practical eflcet of (1) discouraging brokcrs
from investing in cducation and training programs for their sales force, {(2) inkibiling thc management
conirol and supervision which the broker can cxercise over salespersons, (3) prompling brokers to
move to the "body shop’ concept of operation involving minimal broker/salesperson contact, and (4)
and, most importantly, eroding (and in some cases, breaking) the desirable, if not absolutely nceessary,
nexus between broker liability and responsibility.

Sixth, relocation companics which have been able 1o control buyer aceuess to residential broker
seryices, have posed potential eonflicts and "identity” probiems for residential practitioners so
cxperienced by the other real estate specialtics.

My cmphasis on the contrasl belween the impacl of agency conccrns on residential brokersge ac
compared with the olher real estate specialfies is not intended (o suggest that the residential brokerage
concerns arg specious or illusory. My emphasis is intended simply 1o focus atlention on what I believe
to be the fyndamental causes of dissatislaction with tradilional agency concepts.

Until these causos are recognived, it will be impossible to delermine whether the "facilitator” conceps,
or any other alternative Lo traditional agency, will truly address the perecived problems of traditional
apency relatignships.
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If the purpose of the "Facilitator Concept” is o roplace the traditional ageacy rclationship or at least
provide an altcrnative which is morc advanlageous {o real cstate practitioncrs and the public, it is
csseniial (0 make sure that there is a (horough-going understanding of the agency relationship it is 1o
replace: snd why, ontil the lasit docade, il was the foundation of the REALTOR concopt of
profcssionalism.

That it was, in fact, the vory heart of the concept of Professionalism in real estatc is indisputable from
a historical standpoint. The carcful and documented description of the origins of the National
Association of Realtors in Janel Davics work entitled Real Estate in American Hisfory permits no
doubt that the Founding Fathcrs of NAR viewed the agency relationship as the most important
clement distinguishing the "prolessional® from Lhe pedestrian real cstate practitioner.

In his conmection it should be understood that prior to the organization of the Nalional Association
of Realtors the vast majority of real cslate practitioners were not agents cxeept to the

cxtent they were cngaged in management. The real estate man was a "spoculator,” a *middicman,” a
"curbstoncr,” or a "optioneer.” He involved himself in the "transaction”™ withoul a clicnt. He would
usc options to tic vp property which he thought he could sell; he would obtain *nct lisling” ag¥cements
which cssenlially involved him as a *middle man* secking the lowest price [rom the seller and the
highest price from the bayer so as 1o widen the spread which was his compensation. He had no
obligations of loyslty, accounting, disclosure, obedience, confideatiality, or reasonable care and
diligence 10 buyer or scller. He was, in sum, nol 3 fiduciary,

This states, of courss, selicved the real cstate practitioner of the legal liability to which 2 broker is

subject whon acting as an agent but it was perceived to bave some very significant failings:
specifically

Tirst, i{ opened the real estale business 1o anyone who wanted 10 be involved in any aspect of
the real cstatc (ransaction on amy fcrms and retarded and even foreclosed the development of
mcaningful license laws;

sccond, it attracted and cncouraged self-dealers, speculaiors and sharp practices that abuscd
the consumer, gave real estale practitioners an extremely poor image, and complicated real cstatc
transaclions by requiring special conmtracts, escrows, and explicit contractual and administrative
safeguards unnccessary in agency relationships in which protections and salcguards arc inheront;

third, il encouraged and perpelnated the gemeral wse of "Open Listings” and thercby
discouraged marketing, exacerbated compensation disputes between roal estale practitioncrs and
belween practitioners and scllers fbuyers, and imposed # mandate of secrecy on real estate negotiations
and transactions which scriously frustrated the ability of scllers to realize the Tull value of their
praperty and of buyers to know the widest range of weal estate choice;

fourth, it esseatially Toreclosed general cooperation/
subagency belween real cstale practitioners because of the disparity in their abifily, lerms of
involvement, and commitment.

Bul, perhaps most important, the Founding Fathers of NAR observed that every olber business that
aspircd Lo be recognized as a Profession involved a "liduciary relationship” defined by or cven going
beyond that defined by the law of ageacy. Thus they cited the relationship between physician and
paticnl and the relationship between lawyer and cliont which, at that time, were perceived as Lhe
muoskels for aspiring professions.  [In (his councction it should be noted that agency has beon the
recognized basis of other service businesses which have achicved recognition as Prolessions; ic.
accounting, architecluse, cngincering, appraisat, etc.]




Given their cxpericnce with, what might be characierizod as a busincss peopled by porsong who were
their own cllculs or who were commitied to the "transaction® rather lhan 1o the partu,s to it, the

The original memberstip requircments made it mandalory that REALTORS accepl only "Exclusive
Listings" and not involve themselves with listings which were not:Exclasively Listed. This obligation
conlinuecd in some arcas of the country to the 1970’s. Similarly, *net ksting” which is an acatbema to
the ageacy relationship was categorically prohibited until anti-trust considerations forced modification
albeit L0 the universal disadvantage of the consumer.

" The NAR Code of Ethics, as otiginaily adopted and developed over the past cighty ycars, is premised
on the assnmption that there exists an agency relationship between broker and scller or buyer. Abseni
such relationship, a substantial majority of the obligations imposed by the Code can have no meaning
or lcgillmacy, since the obligations which Lhey i imposc on the REALTOR are necessarily reciprocal
10, and arisc [rom, the rights the REALTOR ecnjoys as an agent. Disclosurc obligations, dutics to
arbilralc, limits on compensation [rom more than one party, and particularly the duly Lo cooperale all

- imply, and cvcn mandate, the existence of an underfying agency relationship,

Of coursc the NAR Founding Fatbers, when they mandated cxclusive :
agency, also mandaied “cooperation” which, at that time, was understood lo bf_ *subagency.”
Masdatory cooperation /subageney was the mccharusm by wl:uch the markeling of "exclasive hislings”
conld be extended beyond the sales foree of the Listing agent. Here again, it is intercsling (o aote Lhat
MLS originaled, not as commonly belicved, in the post World War [T period, but rather feom the very
organization of NAR.

There have been fow more speclacular cxamples of business success in reaching the needs of the
consumcr than that achieved by the Founders of NAR when they coupled Lhe advantages ol the
{iduciary relationship represenied by exclusive agency with marketing breadth alforded by mandatory
offers of sabagency o other REALTORS. Within barely a decade, agency cstablished through
* Exclusive Listing had gone [rom a rarcly used rclationship in scal cstale to an overwhelmingly
dominant onc. REALTORS were distinguished from other real ostate practitioners by their
commitment 10 Lheir fliduciary relationship and started (o build their image as Prolessionals. Not only
did the law of Agency establish the premise [or the Code of Ethics but the Code of Ethics inercasingly
became, not only, the standard of conduet recognized by the license laws, bul also, the standard of
conduct rocoguized by the courts in construing and applying the law of agency Lo real cstate.

The carly literature of the seal cstale business and particularly that of NAR, which gencrated much
of what was wrillen sbout the business, placed gicat emphasis on an understanding of agency and Lhe
obligalions of agency. This cmphasis was rcinforced by the chose superyision and involvement of Lhe
broker with bis salespersons most of whom, at that éime, were employees. [There being no sigrificant
1ax disadvantages 1o that status.} 11 was (urther reinfureed by the closer and more discet involvement
with the lisling seller permilied by the absence of communications techrology which (oday cnables
remole marketing. Most of all, REALTORS saw their willingness 1o aceept the nbligations of apency
as a valuable means of expanding Lheir business and crhancing their image and prestige.

During the period rom 1930 through approximatcly 1968, the agency slalus of REALTORS bocame
universally accopled Lo the point that discussions of agency responsibility and hability appear o have
boen deemed largely superfluous. The status was recognized and generally "laken for granted™ by both
real eslate praclitioners and the public. Similarly, the status of the coeperaling broker as a "subagent”
of the fisting broker was al Icast tacitly understood and then, as a consequence of the review of the




real estate industry by the Federal and Statc Aati-Trust agencics, was oxplicilly arliculated in
NAR policy and in decisions rendered by various Courls confronted with defining the legal standing
ol participants in multiplc isting scrvices.

In the lilerature of the industry and parlicularly of the NAR prior to 1985, it is dillicolt, if not
impossibie, Lo find any suggostion by cither REALTORS, the public, or commentators that the ageacy
relationship was unsatisfactory or that an alternative relationship shonld be identified and developed.
On the conlrary, in the extensive literature arising out of the snti-trost litigations of the 1970%s, there
scemed to be an unguestioned consensus that the agency /subagency relationship provided the public
(sellers and buyers) alike with the safeguards of a fiduciary rclatiouship supported by the supplemental
dispule resolution mechapisms of the Code of Bthics in a marketing system (MLS) which provided
optimum property choice to buyers, oplimum property exposure to seliers, and optimum competition
among Realtors.

Ergsion of the Traditional Agoncy Rolationship

Commencing in approximaicly 1985 bul a year or so carlier in California, the traditional agency
relationship started o come under altack. The initial point of atfack involved the stalds of the
*cooperaling broker” in sn MLS transaction. The traditional status of such broker, and the one

. acknowledged by the courts to that time, was that of a "subagent of the listing broker.” The buyer in
the usnal residential real estate {ransaction was tradilionally pot represented by a broker but rather
was comnsidercd and treated by the courts and NAR policy as a "Third Party Beneliciary”™ of cerlain
agency dutics owed (o the seller and arising out of his obligation Lo successfully market the proporty.
As a Third Party beocficiary, the buyer could reccive a varicty of informalion and assistance in the
transaction [ree of charge and with the right to rely on honest and fair disclosure from the seller's
agent. But the seller’s agen| or the cooperating subagent could ngof undertake 1o represent the buyer
nor covld be imply such represenlation by word or deed.

The rationale of (he atlack on the status of the "cooperating broker” as a subagent of the listing broker
was that stalus was an invitation 1o a charge of “dual agency” and a claim for "rescission” of the
transaction. This rationale was strongly asscricd by a well known California atltorncy in scminars
throughoul that stale and, at a time ol declining home prices in California, was used in several lawsuils
against brokers. It [ound support in several surveys, inclading one by the Federal Trade Commission,
soggestiug Lhat many buyers thoughi, or were lead 10 belicve, that the real csiate broker was iheir
agenl, While the validity of these surveys was highly questionabie, their acceptance was sufficicnt
require greater offort by brokers and salcspersons to make clear the idenlily of their clicnt and Lo
scrupulously avoid conduct or words inconsistent with such represcatation,

While the National Assotiation praposed disclosare as a solution 10 any concern about the poleniiaf
Hability of *accidontal dual agency,” the debate precipiiated by the issue escalated and accelerated to
include the issuc of buyer brokerage, intentional dual agency, and ultimatcly, the issuc of whother an
allernative to agency should be recognived and developed.

In a very real scase, the present effort to identily an "alicrnative” to agency was almost mevilable
given the probleres presented by the attempts Lo adapt buyur brokerage and dual agency to the real
cstate markelplace.

To most lawycrs, Lhe simple and obvions soluiion to any problem of *undisclosed dual agency” is Lo
have both partics to a rcal cstate transaction (buycer and scller) scparately ropresented. In the culiure
of the law, this creates an "adversarial relationship™ which is supposed to assure that there is "parily”
of profcssional advice aod bargaining power, While such “parily® is largely illusory sincc il is casily
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‘unbalanced” by disparity in the compelence and tesources of the respective adversarial cpunsct and
their clicats, scparale represcatation makes it substantially impossible for any buycer or sciler to claim
that he thought he was represented by an agent for the other side. On the other hand, a truc
"adversadial rclationship® applicd to the residertial real cslate business wonld:

#. Make il imperative that the listing broker (or his roprescotative salesperson) be present at
all viewings of tbe property by the buyer and his agent and ai all mectings with the sclicr and would
scverely limit jock box access;

b. Makc it highly improper and probably a conflict of interest {or the Hsting broker to pay the
buyer's broker's commission; [The conflict of imterest being implicit where the commission is
coetingent on price] .

c. Discourage, if not foreclose, the disclosure of information to the buyer’s broker which
might, in any way, reflect or impact on the price or terms of sale not withstandiag its valuc in
promoting the sale of the property;

d. Compel a very claboraie and complicaled disclosure of the limitations on the buyer’s
broker’s capacity to deliver services and advice required by the buyer;”

¢. Make il subsiantially impossibic for a broker to sell his own lislings without iavolving
himself in a flagrant conflict of interest and, hence, would compel him {0 choose between representing
only buyers or oaly sellers; [Note: this conllict was aveided entirely by the traditional
sgency /subagency relatioaship ‘ .
between listing and selling broker ]

. Would create serious administrative, organizational and disclosure problems where, entircly
apart Irom the relationship between listing and cooperating brokers, certain salespersons licensed to
a listing broker determine Lhey desire Lo represent buyers while other sales persons ia Lhe same firm
desire to represeat sellers.

H was in rccognition of the problems of disclosure and the complexities and limilalions of the
adversarial relalionship of seller broker fbuyer broker Lhat some REALTORS have considered "dual
agency” as an allernative.” Under this approach, the broker resolves the issue of his right to sell his
own listing by obtaining the aothority to represent both buyer and scller in the same transaction.
While "contractual doal agency® obviates the risk of "undisclosed dual agency,” it creates a pumber of
other problems under the law of agency as it has evolved including, bot by ne means limited to, (a)
the problem of obtaining knowledgeable consent to sach an arrangement fa problem which probably
cannot be safely solved without the retention of a lawyer Lo explain to buyer and scller the legal
implications of their acceptance of dual agency}, (b) the problem of assoring that the consent is
contecmporaneous, that is, given al a time when all conditions which might appropriately be considered
as influcncing the giving of consent are known, (¢} the problem of how to treal information
reecived from seller and buyer when, under the cstablished roles

of agency, cach is entitled to foil disclosure from the dual 2geat and at least some portion of the
information which would norarally be required o adequately represent cither one would disedvaniage
the other, i revealed, (d) the right and conscquences of the withdrawal of consent by cither party.

*1n this conncetion, il is arguable that the broker is not qualilicd by reason of bis license or especially
necessary (o provide the services roquired by the usual buyer of 2 residestal property. Thus, he may
oot provide legal advice, he 1s not qualificd 1o represent as (o (ke condition of the property (as would
be 2 home inspector or architect), his appraisat of the property would not be considerced “independent”
[or purposes of obtaining linancing, ke is nol qualificd to search litle or the provade a survey of the
propestly, and, while be can identify sources of [inancing, the seller’s broker bas as great or greater
incentive Lo provide such information in order Lo close the transaction. A full and proper disclosure
should certainly erumerate these limitations lest the buyer faif Lo obtain such services from persoos
competent 1o provide them.
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In a litigious socicly, such as wc bave, any porccption of "dual agency™ as a solution is chimerical.
Dual ageney presents probloms whick could be overcome only by constant, sophisticaled, and
individualized lepal oversight coupled with rigerous supcrvision of a highly trained and lcgally
scositive salcsforce. Even then, the risks would remain significant.
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The concept of "Facilitator,” as it scems to be discussed and as it is described in the literature 1 have
scen, would involve the rejection of any agency dutics, responsibilitics, or Liabilities. The Faciliator
would be an agent of neither the seller, the buycer or both. He would be, as his statos is somctimes
described, a "transaction agent” or "middleman.®

This status is, of course, precisely what oxost real eslate practilioners (outside ol management) cnjoyed
prior to the cstablishment of NAR aad ils promotlion of exclusive agency. Thc law rclating Lo the
conduct of "middlemen” is relatively well developed and does pot iaclude the imposition of fiduciary
obligaiions unlcss, as most commonly oceurs, the "middieman” is aclually an ageot. However, Lo truly
be a “middleman” or "transaction agent” or “[acilitator” the broker would bave (o take a position
independent of the interests of either buyer or seller and io order to assurc compensation, would
usualiy have to control the subject of the sale (ie. the property) through purchase or option in his own
name or through contractual arrangements of the type used by *finders.”

Morgover, and most importantly, the broker would have to make clear (o all parties that he was not

their agent and owed no dutics or responsibilitics to them and thal their relationship was "al arms
length.”

The problems with a facilitator concept, Lo the extent it relies on existing "middleman” law do scem
overwhelming, at least when applied to residential real estate brokerage. Thus--

I. There is the {updamental problem of *who represents the scller and buyer.” 1l the reason
sspouscd for "buycr brokerage” is lack of representation by the scller’s broker, then such lack of
representation is "compoundcd” by the introduction ol a "lacilitator /middlcman” representing mercly
himscif.

2. There is the fundamental problem of trying (o explain the independent relationskip of the
lacititator fmiddlcman to the seller and buyer and to indicate Lthat not only is the {acilitalor /middleman
free from any agency dutics, obligations or liabilitics hut thal he has an independent and polentially
adversarial relationship.

3. Therp is the fundamental problem of delermining on what basis scllers would offer their
propertics for sale through a facililator/middleman, what informalion they would provide, and whal
level of trusi, roltance or access they would give,

4. There is a fundamcemial problem of detcrmining how and on what terms a
facilitator /middleman would deal or cooperate with other brokers (facilitator /middlemen) given Lhe
almost cortain abscnce of a commission or fec agreement setiling the terms of compensation belose
the property is exposed cspecially when the compensation is likely to resembic that duc on a “nel
histing.”




5. There is a fundamcntal problem in the nced to comprebensively change the c‘:épcclnlions
of thc public, agencies of governmenl, and the courts concerning the obligations and liabilitics of rcal
¢stale brokers and salespersons. It would involyc the overturaing of the "legal construct® devcloped

aver cighty years on which real estate liconse laws, fioancing and transsctional pracliccs, real estale
cducation and contractual rclationships have beon developed. [If it has been difficult to persuade
buyers that they arc not represented by brokers when they have ncither signcd an agency agrcement
nor paid the broker compensation, how mach more difficult will it be to persuade buyers--and sclless--
that the broker they deal with xepresents only himself

6. There is a lundamental problem in sdapting the cxisting structurcs and transactional
processes which characterize the residential real estate market place to a "mon-agency environment.
Thesc structures and processes, which are based on the exclusive listing and inclnde multiple listing,
lock box access, cooperation wilhout express agrcement, ctc., could nol comtinuc in anything
approximating their present form without the underlying agency relationships Lo provide transactional
sccurily and broker responsibility. This is not to say thal alicraative arrangements
might not be developed but there is scrions question as to whether

they wonld provide the market ellicicncy and consumer protection and satisfaction of the’ éxisting
arrangements. Nor could the alternatives be developed without a profoaged period of costly and
painful reorganization and revision.

The greatest problem, by far, with the facilitator/middleman concopt, however, would be the effort
which would be reguired to persuade real estate buycrs or scliers to accept it, If a gclier can securc
a broker to serve as his agent and Lo accepl the responsibilities and labilities of a fiduciary, 1l is
difficalt to visualize any circumstance in which that sclier would prefer a [acilitator /middlcman. The
stated objcelives of the facilitator/middleman concept of relicving the broker from the Labilities of
a fiduciary are in direct opposition, and ap anathems, to present and projecied perceptions of and
demands for "consumer protection.” In fact it is hard to identify one reason which is not grossly self-
serving which would justify a consnmer prefercnce for a facilitator /middlcman over an agent.

Nor do I believe that NAR could successfully develop a ncw and original legal snd transactional
concepl of representation which would excuse the broker {rom the liabilities of agency and at the same
time provide some greater prolection to the residential real cstate seller/buyer than cxists when the
broker is independent of agency responsibility. To do so would require a degree of agrecment on
"acceplable fevels of liabifity” which would be cxtremely hard to abtain on any sostained basis from
NAR's membership. )

But assuming Lhat such agrcement could be sceured, it would then have to be translated into law in
all of the slales and incorporated into relevan! Fedoral legislation, Further, even if such legislation
could be securcd and passed, it would then have to be interpreted and applicd by a state and Fcderal
judiciary steeped in the tradilional legal concopts of agency and middleman relationships. And, cven
assuming all these initiatives were undertaken and successful, the guostion would still remain as Lo
whether the "new relationship® would "sell” in competition with the agency relationship in us
traditional Torm, cspecially since NAR would have no power to mandatc ils cxclusive asc by its
members.

In sum, an altempt 1o creale an original legal and transactional concept of representation would be
lawycr’s drcam and a Realtor’s pighlmare,




TN
s "

N

Alicrnati be Facili

[ believe the *facilitator” concept would be unworkable in the marketplace sad bad for the home
sclling and buying public. Farcther, I bolicve it would underminc any claim or aspiration of rcal cstatc
practitioncrs Lo profcssionalism. Ultimatcly, it would return the Realtor 1o the siatus of a spoculator
or curbstoncr.

There is no question that it is more difficult and demanding 10 be a real estate agent in today's world
than it has ever been in the past. But the same can be said of cvery other profession or licld of
endeavor involving complex and important work. The residontial real estate busincss today involves
a great deal more than simply being a “tour guide to vacant houses.” It recquires a trne marketing
effort and "know how* and not merely a scarch of the MLS catalog of availabie propertics. Ttinvolves
a degree and breadth of knowledge of the marketplace, community ircnds and developments,
altcrnative sources and forms of financing and the full vange of housing altermatives which is
unprecedented. It also requires a higher degree of seasitivity and knowledge of the legal obligations
and implications of all aspects of residential transactions than ever before.

T sum, today’s Realtor cannot merely "claim® to be a Proflessional. He or she must have the
knowledge, skift and commitment to “be one” or accept the liability and risks which properly procced
from incompelence or delault,

In my view the pressure to "find an altcrnalive Lo Agency” comes primarily from that segment of the
Realtor membership who have lost [aith in their ability to control their sales force, or are unwilling
or unable to proporly train and supervise their sales [orce, or arc upwilling (o makc the personal
commiiment in time and money required to know how to perform reliably and competeny.

This segment of the Reallor membership wants the benefits of Agency wilhout its obligations; wanls
1o exploit Lhe expectations of performance and responsibility created by agency without being hable
when those expectations are pot fulfilled.

There are alternatives 1o the creation of a *facilitator relationship” which would be far less radical and
disruplive to the profession but which would sigpificantly reduce the risks of vicarious liability which
it presently involves. Thesc alternatives might include the following:

icensurc. A relatively simple legislative initiative which would significantly limit
the vicarions liability of the broker for his sales force would be to eliminate scparate licensing ol
salepersons and brokers, Under such arrangement salespersons would not bave Lo be licensed 1o
brokers and brokers would not have the responsibilily of supervising and controlling

their activities. Each licensee would be independently ligble {or his own misconduct or negligence.
This arrangemen! would have the following advantages.

Firs, il would require a higher degree of knowledge and compeience Tur original licensure and
reguire a gicaler ecommilment from those desiring Lo enler Lbe hustoess;

Sceond, it would make il unaccessary for salespersons, in essence, 1o "renl a broker” in order
Lo engage in the business. They would cither practice alonc as truc 100% salespersons or would create
a lirm in which there is a substantive sharing ol respoasibility and liability.

Third, it would eliminatc the conllict beiween the Jegal obligation of the broker to supervisc
the salespersons fcensed to him and the limitations imposed by the tax laws on such supervision ol
indepcndent contractor salespersons. AL a minimum this would remove « commaon excuse for
inadequale supervision.
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Fourth, it would lend to reduce the exteat of tumover of salcs personncl which has, Lor so
fong, been coslly, destabilizing, and wastelul of human resovrees.

Filth, it would compel the salesperson Lo accept greater personal liability for his performance,
being less able to hide in the “deep pocket” of his broker.

Single licensure would have the value of being *manifcstly” pro-consumer in Lhat it would tequire an
increased level of proven competence (o be able to enter the business. And it could inure significantly
to the advantage of brokers who view their busincss as something other than a *body shop.”

2. Abang nt of il ontractor Statns, An approach mare difficult of acceplance
by NAR membership would be the abandonment of the independent comtractor slatus in favor of
employment status. Such approach would permit the type and quality of sapervision, training and
control which is requircd to minimize lability and would, at the same {ime, prompt brokers Lo more
carelully screen their sales force.

The prevailing independent contractor relationship between broker and salesperson encourages
"quantily” over "qualily,” emcourages a degrec of independence in salespersons which makes
supervision difficult if not practically impossible, and generates 2 "lack of identilication” with the client
which cocourages representational confusion and conflict. It is hard fo build a responsible
organizalion whea everyone is "independent.” Such arrangement bas long been abandoned by mosl
other prolessions in favor of relationships that provide the direct controls reguired to assure proper
perflormance and adequate supervision.

T isstong Cover 1f liability canaol be avoided, its impact can
be moderaied by mandatory insurance programs with "risk based” premiums which will require
salespersons to "become competent and careful” or get out of the business. Insurance programs which
reward professionalism with lower premiums and “rate up” high risk pracli{ioners can provide a sysiem
of incentives and deterrents which will preserve the values of agency asd proiect the real cslate
practitioner from everyihing but bis own crrors and negligence.

The real estate profession, like every other profession, must, by now, recognize that the costs of
litigation are cosls of doing business and raust ultimately be reflected in (he cost of service, To the
extent those costs are arbifrary or excessive, the proper organizational response is noj to abandes the
praclices and relationships which define the prolession but rather Lo seek tort reform and other limits
on hability, especially vicarioas liability, which will protect the public without subjecting the service
provider to legalized extortion.

&

For all of the reasons 1 have unthaed, ! belicve that the effort to ideatify or develop a new "non-
agency” relationship is an caercise in futility, More than that, | beligve it is wronpheaded. It
undermines a valid, viable, responsible relationship which is the foundation of the real cslate
profcssion as it hus come to be known and respecled in the United Slates and throughoul the world,
instcad of secking a relationship which will permit Realtors to aveid logitimate responsibilitics incidunt
to Lhe performance of nceded services, the National Association should be realfirming its commilmuent
1o fiduciary responsibility.

Insicad of sceking a relationship in which the incompetent ard slipshod can survive and prosper, the
National Association should be pressing for improved standards of performance and sanctions fur
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I‘ailur(.:. Tngtcad of trying to develop a subslantially new and novel body of law governing thc conduct
of residential real estate practitioners, the National Association should redouble its elforts 1o scc that
its members uaderstand and obscrve cxisting law.

It is clear from the ketters which have been received by Realtor Nows on the Agency issuc that far Loo
many Realtors and Realtor Associates simply have o cancept of what an agent is, decs, or cannot do
or that their status as an “independent contractor® vis-a-vis their broker has nothiag to do with (heir
obligations, as an agent, to the selicr or buyer. It only compounds the public confusion as (o the status
of a Realtor when Realtors themselves do not understand who and what they arc.

Most uoforiunately, I fear that much of thc confusion over the siatus of the salesperson in a
transaction arises from the salesperson’s reluctance to recognize or admit the limitations of his role
in the transaction. A significant portion of the liability and substantially all of the risk of undisclosed
duat agency would be climinaied simply by proper and (imely disclosure in a regularized and
systcmatic form. Bot the solution 1o the problem of public confusion is pot an alternative "legal
construct” which further confuses consamer cxpeclations as fo what they can expect [rom their
Realior.

Rather, the solulion is an unequivocal realfirmation that the agency rclationship is in the bést interest
of the profession, its members and the public they serve coupled with an unequivocal commitment
to make thal rclationship understood and mcaninglul to cvery member of the pubiic and the
prolcssion.

il




