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MUSICK, PEELER & GARRETT LLP

ATTORNEYS AT LAW
225 BROADWAY, SUITE 19060
SAN DIEGO, CALIFORNIA 92141-5028
TELEPHONE {619) 525-2500
FARSIMILE (619 23123

Michael J. Hickman (State Bar No. 149624)
m. hickman@mpglaw.com

Attorneys for Defendant
SANDICOR, INC,
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

NORTH SAN DIEGO COUNTY
ASSOCIATION OF REALTORS, a California
corporation, and PACIFIC SOUTHWEST
ASSOCIATION OF REALTORS, a California
corporation,

Plaintiffs/Complainants,
Vs,
SANDICOR, INC., a California corporation,

Defendant/Respondent.

CASE No. 37-2016-00037384-CU-MC-CTL
ANSWER TO VERIFIED COMPLAINT

FOR INVOLUNTARY DISSOLUTION OF
A CORPORATION

The Hon. Richard E.L. Strauss, Dept. 75

Defendant Sandicor, Inc. (hereinafter “Answering Defendant™), for itself alone and

severing itself from any other defendant, appears and answers plaintiffs’ verified complaint herein

(“Complaint™) as follows.

l. Answering the allegations of paragraph 1 of the Complaint, Answering Defendant

lacks sufficient knowledge, information or belief as to the truth or falsity of said allegations and,

on such basis, denies each and every allegation of said paragraph.

2. Answering the allegations of paragraph 2 of the Complaint, Answering Defendant

admits the allegations of said paragraph.

3, Answering the allegations of paragraph 3 of the Complaint, Answering Defendant

admits the allegations of said paragraph.
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4, Answering the allegations of paragraph 4 of the Complaint, Answering Defendant
admits that plaintiffs currently hold approximately 35 percent of the shares of Answering
Defendant, but further alleges that the number of shares held by any shareholder of Answering
Defendant, including plaintiffs, is subject to adjustment on an annual basis.

5. Answering the allegations of paragraph 5 of the Complaint, Answering Defendant
admits the allegations of said paragraph.

6. Answering the allegations of paragraph 6 of the Complaint, Answering Defendant
admits the allegations of said paragraph.

7. Answering the allegations 6f paragraph 7 of the Complaint, Answering Defendant
admits that the purpose stated in the first sentence of said paragraph was a purpose for the
formation of Answering Defendant and further admits that Answering Defendant was formed in
1991, but denies any implication that the purpose stated was the sole purpose for the formation of
Answering Defendant, whose articles of incorporation allow it to engage in any lawful act or
activity, subject to certain legal limitations. Answering Defendant admits the allegations of the
second sentence of said paragraph,

8. Answering the allegations of paragraph 8 of the Complaint, Answering Defendant
admits the allegations of said paragraph. -

9. Answering the allegations of paragraph 9 of the Complaint, Answering Defendant
admits the allegations of said paragraph.

10.  Answering the allegations of paragraph 10 of the Complaint, Answering Defendant
admits SDAR had more members than any other ACR at the time Answering Defendant was
formed, as alleged in the first sentence of said paragraph, and admits the allegations of the second,
third and fourth sentences of said paragraph. Except as specifically admitted, Answering
Defendant denies each and every remaining allegation of said paragraph.

11.  Answering the allegations of paragraph 11 of the Complaint, Answering Defendant
admits there were shareholder protection provisions incorporated in Answering Defendant’s
governing documents, one purpose of which was to prevent a single shareholder, regardless of

size, from controlling Answering Defendant, and those provisions had other purposes as well.
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Except as specifically admitted, Answering Defendant denies each and every remaining allegation
of said paragraph,

12.  Answering the allegations of paragraph 12 of the Complaint, Answering Defendant
admits that it has Articles of Incorporation which were signed by its incorporators, as alleged in
the first sentence of said paragraph. Answering Defendant admits that an amended shareholder
agreement was entered into dated July 25, 1994, as alleged in the second sentence, and admits that
agreement defined the benefits and burdens of being a shareholder of Answering Defendant.
Except as specifically admitted, Answering Defendant denies each and every remaining allegation
of said parégraph.

13.  Answering the allegations of paragraph 13 of the Complaint, Answering Defendant
admits the allegations of said paragraph.

14.  Answering the allegations of paragraph 14 of the Complaint, Answering Defendant
admits the allegations of the first and second sentences of said paragraph. Answering Defendant
admits the allegations of the third sentence of said paragraph insofar as they allege that each
shareholder is entitled to appoint independent directors with each director having a particular
number of votes based on the number of participants and subscribers to Answering Defendant’s
MLS who participate or subscribe through the appointing shareholder, subject to a minimum and
maximum number of votes. Except as specifically admitted, Answering Defendant denies each
and every remaining allegation of said paragraph.

15.  Answering the allegations of paragraph 15 of the Complaint, Answering Defendant
admits the allegations of said paragraph.

16,  Answering the allegations of paragraph 16 of the Complaint, Answering Defendant
admits that the number of shares held by a particular shareholder is subject to annual adjustment,
as alleged in the first sentence, but denies each and every remaining allegation of said first
sentence. Answering Defendant admits that major corporate resolutions as defined in the
shareholder agreement require the consent of at least two shareholders holding at least two-thirds
of the shares of Answering Defendant and that the three referenced examples are major corporate

resolutions under the shareholder agreement, as alleged in the second sentence but denies each and
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every remaining allegation of said second sentence.

17.  Answering the allegations of paragraph 17 of the Complaint, Answering Defendant
admits that one of the purposes of the provisions of the referenced shareholder agreement was to
prevent a single shareholder from dominating or controlling Answering Defendant. Except as
specifically admitted, Answering Defendant denies each and every remaining allegation of said
paragraph.

18.  Answering the allegations of paragraph 18 of the éomplaint, Answering Defendant
admits that its operative shareholder agreement provides that Answering Defendant is to be aﬁd
remain a close corporation and that the quoted language in said paragraph appears in the
shareholder agreement. Except as specifically admitted, Answering Defendant denies each and
every remaining allegation of said paragraph.

19.  Answering the allegations of paragraph 19 of the Complaint, Answering Defendant
admits that Mr. Mercurio became the CEO of SDAR in or about 2006, as alleged in the first
sentence, but lacks sufficient knowledge, information or belief as to the truth or falsity of the
remaining allegations of said first sentence and, on that basis, denies each and every remaining
allegation of said first sentence. Answering Defendant admits that SDAR has sought greater
control of the governance of Answering Defendant, as alleged in the second sentence of said
paragraph, but lacks sufficient knowledge, information or belief as to the truth or falsity of the
remaining allegations of said second sentence and, on that basis, denies each and every remaining
allegation of said second sentence.

20.  Answering the allegations of paragraph 20 of the Complaint, Answering Defendant
admits SDAR filed a federal lawsuit against plaintiffs and Answering Defendant. Except as
specifically admitted, Answering Defendant denies each and every remaining allegation of said
paragraph.

21.  Answering the aIIegatiohs of paragraph 21 of the Complaint, Answering Defendant
admits that SDAR claims a right, on its own behalf, to an unrestricted feed of MLS data for its
own uses, and that Answering Defendant and plaintiffs dispute that such a right exists. Except as

specifically admitted, Answering Defendant denies each and every remaining allegation of said

1017332.1 4
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paragraph including, but not limited to, the characterization of such dispute as an unresolvable
conflict.

22.  Answering the allegations of paragraph 22 of the Complaint, Answering Defendant
admits the allegations of the first sentence of said paragraph, but further alleges that each real
estate professional must provide Answering Defendant with an irrevocable license to his or her
listing as a condition of listing it in Answering Defendant’s multiple listing service. Answering
Defendant admits that SDAR has attempted to obtain MLS data from Answering Defendant, as
alleged in the second sentence of said paragraph. Except as specifically admitted, Answering
Defendant denies each and every remaining allegation of said paragraph.

23.  Answering the allegations of paragraph 23 of the Complaint, Answering Defendant
admits the allegations of the first sentence of said paragraph. Answering Defendant lacks
sufficient knowledge, information or belief as to the truth or falsity of the remaining allegations of
said paragraph and, on such basis, denies each and every remaining allegation of said paragraph.

24.  Answering the allegations of paragraph 24 of the Complaint, Answering Defendant
lacks sufficient knowledge, information or belief as to the truth or falsity of the allegations of the
first sentence of said paragraph and, on such basis, denies each and every allegation of said first
sentence. Answering Defendant admits SDAR has attempted to obtain MLS data from a third-
party, as alleged in the second sentence of said paragraph, but denies the characterization of such
data as “contested,” in that neither SDAR nor complainants, in their capacity as shareholders of
Answering Defendant, has any right to the MLS data for their own uses. Answering Defendant
admits that the events alleged in the first two sentences of said paragraph occurred prior to the
filing of the referenced federal lawsuit, as alleged in the third sentence of said paragraph, but
denies each and every remaining allegation of said third sentence.

25.  Answering the allegations of paragraph 25 of the Complaint, Answering Defendant
admits that under the operative shareholder agreement, passage of a Major Corporate resolution
requires the affirmative votes of at least two shareholders who collectively hold two-thirds of the
shares of Answering Defendant, as alleged in the first sentence of said paragraph, but denies each

and every remaining allegation of said first sentence. Answering Defendant admits the allegations
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of the second sentence of said paragraph. Answering Defendant admits that SDAR cannot pass a
Major Corporate Resolution with only its vote, as alleged in the third sentence, but denies each
and every remaining allegation of said third sentence. Answering Defendant denies each and
every allegation of the fourth sentence of said paragraph. Answering Defendant admits that there
was some delay in approving a Major Corporate Resolution to authorize a capital expenditure to
upgrade certain computer hardware, as alleged in the fifth sentence of said paragraph, but denies
each and every remaining allegation of said fifth sentence.

26.  Answering the allegations of paragraph 26 of the Complaint, Answering Defendant
admits that its board of directors voted to form the ad hoc committee as alleged in the first
sentence of said paragraph, and further admits that the directors of Answering Defendant who
were appointed by SDAR voted against formation, but denies each and every remaining allegation
of said first sentence. Answering Defendaﬁt admits the allegations of the second sentence of said
paragraph. Answering Defendant lacks sufficient knowledge, information or belief as to the truth
or falsity of the allegations of the third sentence of said paragraph and, on such basis, denies each
and every allegation in said third sentence. Answering Defendant denies each and every
allegation of the fourth sentence of said paragraph.

27.  Answering the allegations of paragraph 27 of the Complaint, Answering Defendant
denies each and every allegation of said paragraph.

28.  Answering the allegations of paragraph 28 of the Complaint, Answering Defendant
admits the allegations of said paragraph.

29.  Answering the allegations of paragraph 29 of the Complaint, Answering Defendant
admits that SDAR has attempted to obtain the agreement of the shareholders to terminate the close
corporation status of Answering Defendant, as alleged in the first sentence of said paragraph, but
lacks sufficient knowledge, information or belief as to the truth or falsity of the remaining
allegations of said first sentence of said paragraph and, on such basis, denies each and every
remaining allegation of said first sentence. Answering Defendant admits the allegations of the
secoﬁd, third, and fourth sentences of said paragraph, except that Answering Defendant lacks

sufficient knowledge, information or belief as to the allegation of the fourth sentence that each of
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the shareholders received advice of counsel in connection with the second shareholders agreement,
and on such basis, denies the allegation of receipt of such advice, although Answering Defendant
is aware that each of the shareholders had legal counsel at or about the time of the execution of
said agreement. Answering Defendant lacks sufficient knowledge, information or belief as to the
truth or falsity of the allegations of the fifth sentence of said paragraph and, on such basis, denies
each and every allegation of said fifth sentence.

30.  Answering the allegations of paragraph 30 of the Complaint, Answering Defendant
lacks sufficient knowledge, information or belief as to the truth or falsity of thf_gllegations of said
paragraph and, on such basis, ;ienies each and every allegation of said paragraph.

31.  Answering the allegations of paragraph 31 of the Complaint, Answering Defendant
admits that SDAR attempted to have its vote on Answering Defendant’s board of directors
increased in an effort to gain more control over Answering Defendant. Except as specifically
admitted, Answering Defendant denies each and every remaining allegation of said paragraph.

32, Answering the allegations of paragraph 32 of the Complaint, Answering Defendant
admits that SDAR has previously threatened to file an action for involuntary dissolution of
Answering Defendant. Except as specifically admitted, Answering Defendant denies each and
every remaining allegation of said paragraph.

33.  Answering the allegations of paragraph 33 of the Complaint, Answering Defendant
admits the allegations of said paragraph.

34.  Answering the allegations of paragraph 34 of the Complaint, Answering Defendant
admits the allegations of said paragraph.

35.  Answering the allegations of paragraph 35 of the Complaint, Answering Defendant
admits there are disagreements among its shareholders. Except as specifically admitted,
Answering Defendant denies each and every remaining allegation of said paragraph.

36.  Answering the allegations of paragfaph 36 of the Complaint, Answering Defendant
by this reference incorporates its answer to paragraphs 1 through 35, inclusive, of the Complaint.

37.  Answering the allegations of paragraph 37 of the Complaint, Answering

Defendants deny each and every allegation of said paragraph.
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38.  Answering the allegations of paragraph 38 of the Complaint, Answering
Defendants deny each and every allegation of said paragraph.

39.  Answering the allegations of paragraph 39 of the Complaint, Answering
Defendants deny each and every allegation of said paragraph.

40.  Answering the allegations of paragraph 40 of the Complaint, Answering Defendant
lacks sufficient knowledge, information or belief as to the truth or falsity of the allegations of the
first and second sentences of said paragraph and, on such basis, deny each and every allegation of
said sentences. Answering Defendant further denies that a division in kind of the MLS database
would be legally or practically available in the event of an involuntary dissolution of Answering
Defendant. Answering Defendant admits there is a disagreement among the shareholders as to the
permitted use by each shareholder of MLS data, as alleged in the third sentence of said paragraph,
but denies there is any legal basis for SDAR’s position on permitted use, and further denies each
and every'remainjng allegation of said third sentence. Answering Defendant admits that the scope
of SDAR’s use of MLS data is at issue in the federal litigation, as alleged in the fourth sentence of
said paragraph, but lacks sufficient knowledge, information or belief as to the remaining
allegations of said fourth sentence and, on such basis, denies each and every remaining allegation
of said fourth sentence. Answering Defendant admits the allegations of the fifth sentence of said
paragraph. Answering Defendants admits the allegations of the sixth sentence of said paragraph,
but denies that there is any legal or contractual basis for SDAR’s position on its use of MLS data.

41.  Answering the allegations of paragraph 41 of the Complaint, Answering Defendant
lacks sufficient knowledge, information or belief as to the truth or falsity of the allegations of said
paragraph and, on such basis, denies each and every allegation of said paragraph.

42.  Answering the allegations of paragraph 42 of the Complaint, Answering Defendant
lacks sufficient knowledge, information or belief as to the truth or falsity of the allegations of said
paragraph and, on such basis, denies each and every allegatiOn of said paragraph. Answering
Defendant further denies that the relief sought by said paragraph is available in the event of a
dissolution of Answering Defendant.

43.  Answering the allegations of paragraph 43 of the Complaint, Answering Defendant

10173321 3
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lacks sufficient knowledge, information or belief as to the truth or falsity of the allegations of said
paragraph and, on such basis, denies each and every allegation of said paragraph. Answering
Defendant further denies that the relief sought by said paragraph is available in the event of an
involuntary dissolution of Answering Defendant.

44, Answering the allegations of paragraph 44 of the Complaint, Answering Defendant
lacks sufficient knowledge, information or belief as to the truth or falsity of the allegations of said
paragraph and, on such basis, denies each and every allegation of said paragraph. Answering
Defendant further denies that the relief sought by said paragraph is available in the event of an
involuntary dissolution of Answering Defendant.

FIRST AFFIRMATIVE DEFENSE

(Failure to State a Cause of Action)
45.  The Complaint fails allege facts constituting a cause of action against Answering
Defendant. ‘
SECOND AFFIRMATIVE DEFENSE
(Waiver)

46,  Answering Defendant is informed and believes, and on such basis alleges, that

plaintiffs, by their own acts and/or omissions occurring at times relevant to the Complaint, have
waived any right to dissolution of Answering Defendant or other relief which would otherwise be
available in this action,
THIRD AFFIRMATIVE DEFENSE
(Estoppel)

47, Answering Defendant is informed and believes, and on such basis alleges, that

plaintiffs, by their own acts and/or omissions occurring at times relevant to the Complaint, are

*

estopped from obtaining dissolution of Answering Defendant or other relief which would

otherwise be available in this action.

FOURTH AFFIRMATIVE DEFENSE

{Laches)

48.  Answering Defendant is informed and believes, and on such basis alleges, that

10173321 9
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plaintiffs have unreasonably delayed in presenting their claim for dissolution to this Court, which
unreasonable delay has prejudiced the ability of Answering Defendant to defend against said
claim, and plaintiffs are therefore barred by the doctrine of laches from obtaining dissolution of
Answering Defendant or other relief which would otherwise be available in this action.

FIFTH AFFIRMATIVE DEFENSE

(Unclean Hands)

49.  Answering Defendant is informed and believes, and on such basis alleges, that
plaintiffs, by their own acts or omissions occurring at times relevant to the Complaint, have been
guilty of unclean hands, and are therefore barred from obtaining dissolution of Answering
Defendant or other relief which would otherwise be available in this action.

SIXTH AFFIRMATIVE DEFENSE

 (Right to Amend)

50.  Answering Defendant reserves its right to amend its answer to assert additional
affirmative defenses, or to otherwise amend or modify its answer, upon undertaking investigation
and discovery of plaintiffs’ claims.

WHEREFORE, defendant Sandicor, Inc., having fully answered plaintiffs’ verified

complaint herein, prays for judgment as follows:

1. That the complaint, and this action, be dismissed;
2. For costs of suit herein incurred; and
3. For such other and further relief as the Court deems just and proper.
DATED: November 23, 2016 MUSICK, PEELER & GARRETT LLP
— .
By:

Micael J. chMnan
AttSmeys for SANDICOR, INC.
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VERIFICATION
I, Ray Ewing, declare:

I am the Chief Executive Officer of Sandicor, Inc., a party to this action, and am authorized

to make this verification for and on its behalf

I have read the foregoing ANSWER TO VERIFIED COMPLAINT FOR

INVOLUNTARY DISSOLUTION OF A CORPORATION and know its contents. The same are
true to the best of my knowledge, information and belief,

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed on November 23, 2016.

10173323
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SERVICE LIST

Anthony J. Dain, Equ
Frederick K. Taylor, Esq.
PROCOPIO, CORY, HARGREAVES
& SAVITCHLLP

525 B Street, Suitre 2200

San Diego, CA 92101

Tel. No.: (619} 238-1900

Fax No.: (619) 235-0398
anthony.dain{@procopio.com
fred.taylor{@procopio.com

David S. Bright, Esq.
Frederick W. Pfister, Esq.
WHITE AND BRIGHT, LLP
970 Canterbury Place
Escondido, CA 92025

Tel. No.: (760) 747-3200
Fax No.: (760) 747-5574
dbright@whiteandbright.com
fpfister@whiteandbright.com

Attorneys for Plaintgs/Com lainants
NORT]% AN DIEGO COUNTY
ASSOCIATION OF REALTORS AND
PACIFIC SOUTHWEST
ASSOCIATION OF REALTORS

Alexis S. Gutierrez, Esq.

Edwin M. Boniske, Esq.
Geoffrey M. Thorne, Esq.
HIGGS FLETCHER & MACK LLP
401 West “A” Street, Suite 2600
San Diego, CA 92101-7913

Tel. No.: (619) 236-1551

Fax No.: (619) 696-1410
agutierrez{@higgslaw.com
boniske@higgslaw.com
thorneg(@higgslaw.com

Peter K. Solecki, Esq.

LARSON & SOLECKI LLP

2366 Front Street

San Diego, CA 92101

Tel. No.:@§619? 231-8300, Ext. 227

Fax No.: (619) 231-8320
nsol_ecki larsonsolecki.com

Attorneys for Defendant-In-Intervention
SAN DIEGO COUNTY ASSOCIATION
OF REALTORS, INC.
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