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THEHONO~~~~~~~ 
Noted For ConsideratIOn: ~_*l~,'2'OI~K 

ORAL ARQJAMINl!l1~\J.li.'iif'@o EA 

rN THE SUPERIOR COURT OF TH E STATE OF WASHrNGTON 

FOR THE COUNTY OF KING 

MOVE, INC., a Delaware corporation, 
REALSELECT, INC., a Delaware 
corporation, TOP PRODUCER SYSTEMS 
COMPANY, a British Columbia unlimited 
li abi lity company, NATIONAL 
ASSOCIATION OF REALTORS®, an 
Illinois non-profit corporation, and 
REALTORS® INFORMATION 
NETWORK, INC., an llIi no is corporati on, 

Plaintiffs. 

vs. 

ZILLOW, INC. , a Washi ngton corporation, 
ERROL SAMUELSON, an individual , and 
CURT BEARDSLEY, an indi vidual , 

Defendants. 

Case No. 14-2-07669-0 SEA 

DECLARATION OF J ACK M, LOVEJOY 
IN SUPPORT OF PLAINTIFF'S MOTION 
TO REVISE THE SPECIAL MASTER'S 
ORDER ON THEIR SIXTH SET OF 
DOCUMENT REQUESTS TO ZILLOW 

ATTACHMENTS ARE FILED UNDER 
SEAL PER COURT ORDER DATED 

DECLARATION OF JAC K M. LOVEJOY IN SUPPORT OF PLAINTIFF'S 
MOTION TO REV ISE THE SPECIAL MASTER 'S ORDER ON THEIR 
SIXTH SET OF DOCUMENT REQUESTS TO ZlLLOW 

CARLE, L ANGENBACH, 

KINERK & B AUER, LLP 
10IXl SECOND AVENUE. SUITE 3500 

SEA'M'L£. W ASll1NGl'ON 98104-1048 
(206) 291-8800 
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Jack M. Lovejoy declares: 

1. I am one of the attorneys for plaintiffs in this action. I am over the age of eighteen 

and competent to testify to the facts stated herein on personal knowledge. 

2. In accord with Section 10 of thi s Court's October 10, 2014 Order Appointing a 

Special Master for Discovery, thi s declaration attaches true and correct copies of the 

following records of the proceedi ngs before the Special Master in connection with the 

Special Master Order that Plaintiffs are seeking to revise: 

SM 1024-25 

SM 1026-33 

SM 1034-79 

SM 1080-8 1 

SM 1082-96 

Plaintiffs' February 26, 20 15, Note for Motion ; 

Plaintiffs' February 26, 2015, Motion to Compel Zi llow to Produce 

Documents Regarding its Acquisition of Trulia; 

February 26, 2015, Declaration of Jack M. Lovejoy, with exhibits; 

Plaintiffs' February 26, 20 15, Proposed Order; 

Zi llow's March 4, 2015, Opposition; 

SM 1097- 1115 March 4, 2015, Declaration of Susan Foster, with exhibit; 

SM 1116- 19 Zi llow's March 4, 2015, Proposed Order; 

SM 11 20-26 Plaintiffs' March 5, 2015, Reply; 

SM 1127-1232 Transcript of the March 11 , 2015, hearing before Special Master Hon. 

SM 1233-34 

SM 1235-36 

SM 1237-45 

SM 1246-1 33 1 

SM 1332-35 

Bruce Hilyer (Ret.); 

March 30, 2015, Special Master Order on Plaintiffs' Motion to 

Compel; 

Zi llow's April 6, 2015, Note for Motion; 

Zi llow's Apri16, 2015, Motion for Reconsideration of the Special 

Master's March 30, 2015 Order Compelling Zi llow to Produce 

Documents Regarding its Acquisition of Trulia; 

April 6, 2015, Declaration of Katherine G. Galipeau, with exhibits; 

Zi llow's Apri16, 2015, Proposed Order; 
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CARLE, LANGENBACH, 

KINERK & BAUER, LLP 
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1 
SM 1336-44 Plaintiffs ' Apri l 16.2015, Opposition to Zi llow's Motion; 

2 SM 1345-5 1 April 16,2015 , Declaration of Nick Saros, with exhibits; 

3 SM 1352-53 Plaintiffs ' April 16,201 5, Proposed Order; 

4 SM 1354-59 Zi llow's April 20, 20 15, Reply; 

5 
SM 1360- 1466 Transcript of the April 20, 2015, hearing before Special Master Hon. 

Bruce Hilyer (Ret.); and 
6 

SM 1467-69 May 12, 20 15, Special Master Order on Zi llow's motion for 

7 
reconsideration. 

8 

9 I declare under penalty of perjury under the laws of the State of Washington that the 
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foregoing is true. 

Is/Jack M. Lovejoy 
Jack M. Lovejoy 
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MOVE, INC. 

vs. 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

NO. 14-2-07669-0 SEA 
NOTICE FOR HEARING 
SEATTLE COURTHOUSE ONLY 
(Clerk's Action Required) (NTHG) 

ZILLOW, INC. and ERROL SAMUELSON 

TO: THE CLERK OF THE CQURT and to all other parties per list on Page 2: 
PLEASE TAKE NOTICE that an issue of law in this case will be heard on the date below and the Clerk is 
directed to note this issue on the calendar checked below. 

Calendar Date: March 6, 2015 

Nature of Motion : 
Day of Week: !:F!!rid~a.,y,---_---:::--:----:--,-:-_-:-::---:-,---_ 

If oral argument on the motion is allowed (LeR 7(b)(2)) , contact staff of assigned judge to schedule dale and lime 
before filing this notice. Working Papers : The judge's name, date and time of hearing must be noted in the upper 
right corner of the Judge's copy. Deliver Judge's copies to Judges' Mailroom at C203 
[X I Without oral argument (Mon - Fri) [ I With oral argument 

DatelTime: March 6, 2015 

Judge's Name: Specia l Master: Hon. Bruce Hilyer Trial Date: October 26, 2015 

I 
[ ] Bond Forfeiture 3: 15 pm, Thursday of each month 
[ ] Certificates of Rehabilitation- Weapon Possession (Convictions from limited Jurisdiction Courts) 
3:30 First Tues of each month 

I 
Deliver working copies to Judges ' Mailroom, Room . In upper rial,teame, 
Department~ or judge's name and date of hearing 
[ I Extraordinary Writs (Show Cause Hearing) (LCR 98.40) 1 :30 p.m. ThutsfFri -report to Room E863 
[ I Supplemental Proceedingsl Judicial Subpoenas (1 :30 pm Thurs/Fri )(LCR 69) 
[ I Motions to Consolidate with multiple judges assigned (LCR 40(a)(4) (without oral argument) M-F 
[ I Structured Settlements (1 :30 pm ThutsfFrl))(LCR 40{2)(S)) 

[ 1 Non-Dispositive Motions M-F (without oral argument). 
[ I Dispositive Motions and Revisions (1 :30 pm Thurs/Frl). 

Certificates of Rehabilitation 1 :30 Thurs/Fri 

You may list an address that Is not your residential address where you agree to accept lega l documents. 
Sign : slJack M. Lovejoy PrinVType Name: Jack M. Lovejoy 

WSBA # 36962 (i f attorney) Attorney for: LP""a,,'n"'tif,,'s'-____ _ 

Address: 1000 Second Avenue, Suite 3500 City, State, Zip: Seattle, WA 98104 

Telephone: 206.292.8800 Date: February 26, 2015 

DO NOT USE THIS FORM FOR FAMILY LAW OR EX PARTE MOTIONS. 

NOTICE FOR HEARING - SEATTLE COURTHOUSE ONLY 
ICSEA01/15/2014 
www.kingcounty.gov/courts/scforms 

Page 1 
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LIST NAMES AND SERVICE ADDRESSES FOR ALL NECESSARY PARTIES REQU IRING NOTICE 

Clemens H. Barnes 
Estera Gordon 
Daniel J. Oates 
MILLER NASH GRAHAM & DUNN, PC 
Pier 70, Alaskan Way, Suite 300 
Seattle, WA 98 12 1 

Susan E. Foster 
Kathleen M. O'Sull ivan 
Katherine G. Galipeau 
Judith B. Jennison 
PERKINS COlE LLP 
120 1 Third A venue, Suite 4900 
Seattle, WA 98 10 1 

IMPORTANT NOTICE REGARDING CASES 

Party requesting hearing must file motion & affidavits separately along with this notice. List the names, addresses and telephone 
numbers of all parties requiring notice (including GAL) on this page. Serve a copy of this notice, with motion documents, on all 
parties. 

The original must be filed al the Clerk's Office nolless than six court days prior to requested hearing date, except for Summary 
Judgment Motions (to be filed with Clerk 28 days in advance). 

THIS IS ONLY A PARTIAL SUMMARY OF THE LOCAL RULES AND ALL PARTIES ARE ADVISED TO CONSULT WITH AN 
AITORNEY. 

The SEATILE COURTHOUSE is in Seattle, Washington at 516 Third Avenue. The Clerk's Office is on the sixlh floor, room 
E609. The Judges' Mailroom is Room C203. 

NOTICE FOR HEARING - SEATIlE COURTHOUSE ONL V Page 2 
ICSEA01/15/2014 
www.kingcounly.gov/courts/scforms 
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SPECIAL MASTER 
THE HONORABLE BRUCE HILYER (RET.) 

Noted For Cons ideration: March 6, 20 15 

7 IN THE SUPERIOR COURT OF THE STATE OF WASI-UNGTON 

8 FOR THE COUNTY OF KING 

9 MOVE, INC., a Delaware corporation, 
REALSELECT, INC. , a Delaware 

10 corporation, TOP PRODUCER SYSTEMS 
COMPANY, a British Columbia unlimited 

11 li abi li ty company, NA TlONAL 
ASSOCIATION OF REAL TORS®, an 

12 Illino is non-profit corporation, and 
REALTORS® INFORMATION 

13 

14 

15 
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NETWORK, INC. , an l11inois corporation, 

Plaintiffs, 

vs. 

ZILLOW, [Nc., a Washington corporation, 
and ERROL SAMUELSON, an individual , 

Defendants. 

17 11 --------------------------~ 
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Case No. 14-2-07669-0 SEA 

PLAINTIFFS' MOTION TO COMPEL 
ZILLOWTO PRODUCE DOCUMENTS 
REGARDING ITS ACQUISITION OF 
TRULIA 

Contains information protected by 
Protective Order 

Page 2, lines 12-14and 17-18andPage3, 
Lines 22-23 are OCEO (Don ' ( show Zillow) 

PLAINTIFFS' MOTION TO COMPEL ZILLOW TO PRODUCE 
DOCUMENTS REGARDING ITS ACQU ISITI ON OF TRULIA 

CABLE, L ANGEN BACH, 

K1 N£RK & B AUER, LLP 
1000 SECONll AVENUE. SUITE 3500 

SEAlTLE. wAsHlr-:GTON98J04£lNl1026 
(206) 292-8800 ;:) 



1 I. INTRODUCTION 

2 Zillow refuses to produce documents regarding its acquisition ofTrulia on the grounds 

3 that the Plaintiffs' discovery requests are untimely, even though those requests were served 

4 seven months before the September 8, 2015 close of discovery. Zillow's objection is baseless. 

5 The Court entered an order amending the case schedule pursuant to a st ipulation filed by the 

6 parties to extend the trial date to October 26, 20 15. That stipulation also included an agreement 

7 to amend the discovery schedule. Despite the binding Court order, and Zi llow's agreement to a 

8 new case schedule, Zillow reli cs on the Special Master's outdated discovery plan even though 

9 that discovery plan states it is based on the obsolete May II , 2015 trial date. This is yet another 

10 blatant attempt by Zillow to try to summarily adjudicate the Plaintiffs' claims during discovery 

11 proceedings- this time by wi ll fu lly violating the Court's scheduling order. Accordingly, the 

12 Plaintiffs request an order compelling Zillow to produce the responsive documents. 
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II. STATEMENT OF FACTS 

The Court's original case schedule included a tri al date of May 11 ,20 15. Dkt. 2. In light 

of that trial date, the Special Master set a discovery plan with suggested dates for a few discovery 

events, such as service of written discovery (Oct. 31, 20 14), a deadline for document production 

to be substantially completed (Dec. 1, 2014), disclosure ofprirnary witnesses (Dec. 8, 2014), 

disclosure of additional witnesses (Jan. 20, 2015), a discovery cutoff (Mar. 23, 2015), and dates 

for the first day to notice fact and expert depositions. November 10, 20 14 Special Master Order 

Regarding lnitial Discovery Conference and Discovery Plan. The Special Master's di scovery 

plan states that il is " [i]n light of lhe May 11,2015 trial dale currently scheduled." /d. 

On February 3, 20 15 , Ihe parties submitted a Stipulation to continue the trial date. 

Declaration of Jack M. Lovejoy, Ex. 1. In that Stipulation, the parties not only agreed to 
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continue the trial date until October 26, 2015, but also to (i) modify the Preliminary injunction 

such that particular provisions prohibiting Zi llow's and Mr. Samuelson 's activities expire earlier 

than they otherwise would have; (ii) to withdraw Zillow's appeal of the preliminary injunction; 

(iii) to exonerate Move's bond on the Preliminary Injunction; and (iv) to modify the case 

schedule in accord with the new trial datc.ld. Judge Chull entered an order on February 4, 2015, 

consistent with the parties ' Stipulation, setting a new trial date of October 26, 2015, and resetting 

the case schedule. Ex, 1 to Plaintiffs' February 5, 2015, Supplemental Materials re: Zillow's 

Motion to Compel. That amended case schedule, now operative in the case, includes a discovery 

cutoff date of September 8, 2015. [d. 

The Plaintiffs served requests for production February 3, 2015 relating to Zillow's 

acquisition ofTmlia. Lovejoy Dec. Ex. 2. The Plaintiffs claim that while sti ll an officer at Move, 

Mr. Samuelson tipped Zillow to a potential Moveffrulia merger, which caused Zillow to 

abruptly act on Mr. Samuelson's tip and swoop in to acquire Trulia before Move could complete 

its deal. The documents sought are directly relevant to that claim. 

Zillow recognizes that its acq ui sition ofTrulia is a re levant issue in this litigation. Nol 

two weeks ago Z illow inquired about the completeness of Move's document production 

regarding "Move's consideration of an acquisition ofTrulia and negotiations with Trulia"- the 

very same subject matter at issue in thi s motion. Lovejoy Dec. Ex. 3 (K. O'Sullivan Feb. 12 

Letter). Move responded by acknowledging Ihis relevanlline of discovery, and suggesting a date 

for mutual exchange of each party 's complete production of documents on this issue. Lovejoy 

Dec. Ex. 4 (N. Saros Feb. 13 Letter). Zillow responded with a flat refusal 10 produce the relevant 

Troha acquisition documents based on an objection that the Plaintiffs' requests are "untimcJy" as 
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1 the date in the Special Master's discovery plan for written di scovery, which was based on the 

2 now obsolete trial date, has passed. Lovejoy Dec., Ex. 5 (K. O'Sullivan Feb. 20 Letter). 

3 The Plaintiffs now submit this motion to compel Zillow to produce the documents 

4 responsive to its document requests because Judge Chun 's amended case schedule calls for a 

5 close of discovery on September 8, 2015, and because Zi llow agreed that a change in the trial 

6 date would result in a new case schedule. 

7 III. STATEMENT OF ISSUES 

8 Zillow has refused to produce documents it acknowledges are relevant on the grounds 

9 that Plaintiffs ' document requests are untimely. With the Court's Order Amending Case 

10 Schedule setting the close of discovery to be September 8, 2015, should Zillow's objection that 

11 discovery served seven months before the close of discovery is "untimely" be overruled, and 

12 Zillow compelled to produce the responsive documents? 
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IV. ARGUMENT 

A. Zillow Must Comply \Vith the Court's Order Amending Case Schedule and 
Produce the Requested Documents. 

The Court's February 4, 2015 "Order Amending Case Schedule" sets the discovery cutoff 

as September 8, 2015. Despite the fact that Move served its discovery requests over seven 

months before that di scovery cutoff, Zillow refuses to produce responsive documents. Zi llow's 

refusa l to produce documents is simply a wi llful violation of the Court's Order. The Plaintiffs' 

document requests are we ll within the discovery period provided in the Court's Order. On this 

basis alone , The Plaintiffs' motion should be granted. I 

I Zillow admits the requested documents are relevant. Zillow cha llenged whether Move's 
document production is sufficient on the issue of "Move 's consideration of an acquisition of 
Trulia and negotiations with Truha." Lovejoy Dec. Ex. 3 (K. O' Sullivan Feb. 12 Letter). Thus, 
Zillow recogn izes those documents are relevant to Move 's claims, wants Move to produce its 
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Zillow's attempt to rely on the Special Master's prior discovery plan has no merit. That 

di scovery plan, dated November 10, 2014, plainly states that it is " [i]n light of the May 11,2015 

tri al date currently scheduled." (Nov. 10, 20 14 Order Regard ing Initial Discovery Conference 

and Discovery Plan). The May II , 2015 trial date no longer applies, and neither does the 

discovery plan deri ved from that trial date . 

Notably, Zillow is not complying with any of the six other dates in the November 

discovery plan. It recognizes that those dates do not app ly in light of the new trial date and case 

schedule. For example, the discovery plan required document productions to be substantiall y 

complete by December 1, 2014, but the parties continue to produce documents and expect further 

productions to occur. Lovejoy Dec. Ex. 6 (K. Galipeau Feb. 4 email agreeing to Plaintiffs' 

proposa l that the parties try to complete document production for existing discovery requests by 

February 27). The di scovery plan required di sclosure of witnesses on December 8, 2014 and 

additiona l witnesses on January 20, 2015, but the parties have each recentl y disclosed additional 

expert witnesses after those dates. Lovejoy Dec. Exs. 7 and 8. Yet, Zi llow improperly cheny-

picks one date from the outdated di scovery plan to try to unfairly prevent Move from gathering 

key evidence? 

B. Zillow's Objection that Discovery is "'Untimely" is Belied by the Fact that it 
Agreed to the Revised Case Schedule by Stipulation. 

documents on that issue, but wants to withhold production of its documents on the same issue so 
that Move cannot pursue its claim. 

2 In addition, the di scovery plan Zil10w relics on contains provisions recognizing that the 
October 31, 20 14 dead line was fl ex ible and not meant to be a finn deadline . It provides that 
discovery may be served beyond the deadline " for liberal good cause shown," and states that 
"liberal good cause includes new subjects." November 10, 20 14 Special Master Order. Even if 
the prev ious di scovery plan was in force, which it is not, Move 's di scovery requests are 
appropriate. 
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1 The parties February 3, 20 15 St ipulation memorialized severa l provisions that the parties 

2 had agreed upon regarding the trial date, the expiration of the preliminary injunction, the 

3 withdrawal of the appea l oftha! injunction, and a new case schedule. Indeed, the Stipulation 

4 contains numerous provisions where Zillow acknowledged further discovery would occur under 

5 a new case schedule: 
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• "the parties have agreed that the case is complex and that/Elrther discovery appears 
appropriate to address the various claims and defense asserted in the case"; 

• "the parties have also agreed [J to a modification in the expiration of the Preliminary 
Injunction for the purpme of reachillg all agreemellt 011 (I case schedule"; 

• The trial date is to be continued with "the case schedule, beginning with the deadline 
for possible primary witness disclosures, to be reset based on the new trial date"; and 

• "The Clerk is directed to enter a new case schedule." 

Lovejoy Dec. Ex. I (emphasis added). Zillow agreed to be bound by a new schedule, and in 

return received relief from the Preliminary Injunction so that it would expire on March 22 

instead of after the adjudication of this matter. l illow's agreement to be bound by a new case 

schedule allowing additional discovery further disproves its current position that the outdated 

discovery plan should sti ll apply. 

c. Zillow Again Improperly Tries to Limit Plaintiffs' Claim Through the 
Special Master. 

18 lillow has continually tried to use the Special Master to decide key issues in this case in 

19 a dispositive manner. Lt tried to use the Special Master to decide the merits of Move 's claim 

20 with respect to the Trulia acquisition during the motion practice on Move's subpoena to Trulia. 

21 It tried to limit the Plaintiff's trade secret claims through its Motion to Compel regarding 

22 lnterrogatory No.4 on Zi llow's misappropriation. And now Zillow again tries to win 

23 adjud ication of Move's claims regarding the Trulia acquisition through discovery objections that 
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1 it knows wou ld end up before the Special Master. Zi llow's attempts are brazen. For instance, 

2 Zillow even infonned the Court that it is "seeking clarification through the specia l master as to 

3 the scope of Plaintiffs claims." Ex. 5 to Move's February 5, 2015 Supplemental Materia ls (S. 

4 Foster Feb. 2, 2015 email). Zillow' s repeated attempts should be rejected once and for all as it is 

5 inappropriate to seek essentiall y dispositive rulings from the Special Master. 

6 '" '" '" '" 

7 The Plaintiffs served document requests well within the September 8, 2015 di scovery 

8 cutoff. Zillow's refusal to produce responsive documents is in violation of the Court ' s binding 

9 order setting that discovery cutoff. Zi llow' s attempt to hold Move to an inapplicable di scovery 

10 plan cannot be justified. That discovery plan states that it is based on the old trial date, and flies 

11 in the face ofZillow's agreement that a new case schedule will be entered and further discovery 

12 necessary in conjunction with the Stipulation it submitted to the Court. Accordingly, the Special 

13 Master should issue an Order compelling Zillow to produce the responsive documents. 

14 DATED February 26, 20 15, at Seattle, Washington. 

sl Jack M. Lovejoy 

15 Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 

16 Attomeys for Plaintiffs 
CABLE, LANGENBACH, K1NERK & BAUER, LLP 

17 Suite 3500,1000 Second Avenue Building 
Seattle, Wash ington 98 104- 1048 

18 (206) 292-8800 phone 
(206) 292-0494 facsimile 

19 jlovejoy@cablelang.com 

20 

21 

22 

23 

LRC@cablelang.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 26, 20 15, I served a true and correct copy of the 

foregoing document by ema il transmiss ion to the ind ividua ls listed be low: 

Susan E. Foster 
Kathleen M. O 'Sull ivan 
Katherine G. Galipeau 
Judith B. Jennison 
PERKlNS COlE LLP 

sfoster@perkinscoie.com 
kosullivan@perkinsco ie.com 
kgalipeau@perkinscoie.com 
iiellnison@perkinscoie.com 

7 Counsel Jor ZilfolV, Inc. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Clemens H. Barnes c1emens.bames@millemash.com 
Estera Gordon estera .gordon@mil lemash.com 
Daniel Oates dan.oates@millernash.com 
MILLER NASH GRAHAM & DUNN LLP 
COl/lISe! for Errol Samuelson 

I declare under penalty of perjury under the laws ofth eState ofW ashington that the 

foregoing is true and correct. 

DATED at Seattle, Washington on February 26,20 15. 

Is/ Katy Albritton 
Katy Albritton, Lega l Assistant 
CABLE, LANGENBACH, KlNERK & BAUER, LLP 
lOaD Second A venue, Suite 3500 
Seattle, Washington 98 104-1048 
(206) 292-8800 phone 
(206) 292-0494 facsimi le 
kalbritton@cablelang.com 
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SPECIAL MASTER 
THE HONORABLE BRUCE HILYER (RET.) 

Noted for cons ideration: March 6, 20 15 

IN THE SUPERIOR COURT OF THE STATE OF WASI-UNGTON 

FOR THE COUNTY OF KING 

MOVE, INC., a Delaware corporation, 
REALSELECT, INC., a Delaware 
corporation, TOP PRODUCER SYSTEMS 
COMPANY, a British Columbia unlimi ted 
li abil ity company, NA TlONAL 
ASSOCIATION OF REAL TORS®, an 
Illino is non-profit corporation, and 
REALTORS® INFORMATION 
NETWORK, INC., an l11inois corporation, 

Plaintiffs, 

vs. 

ZILLOW, [Nc., a Washington corporation, 
and ERROL SAMUELSON, an individual , 

Defendants. 

Case No. 14-2-07669-0 SEA 

DECLARATION OF JACK M. LOVEJOY 
IN SUPPORT OF PLAINTIFFS' MOTION 
TO COMPEL ZILLOW TO PRODUCE 
DOCUMENTS REGARDING ITS 
ACQUISITION OF TRULTA 

Contains information protected by 
Protective Order 

Ex. 3, first bullet point is DCEO (Don't 
show Zillow) 

Ex.4 is a CEO (Don ' t show Zillo\\') 
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Jack M. Lovjeoy declares: 

1. I am over the age of eighteen and competent to testify to the facts stated herein on 

personal knowledge. 

2. I am one of the attorneys for plaintiffs in this lawsuit. 

3. Attached are true and correct copies of the following documents: 

Ex . I: A stipulation the parties submitted to the Court on February 3, 20 15; 

Ex. 2: Move' s Sixth Discovery Requests to Zillow; 

Ex. 3: A February 12, 2015, letter from Zi llow's attorney Kath leen O' Sullivan; 

Ex. 4: A February 13, 20 15, letter from Move's attorney Nick Saros; 

Ex . 5: A February 20, 2015 , letter from Zillow's attorney Kathleen O' Sullivan; 

Ex. 6: A February 4, 2015, email from Zi llow's attorney Katherine Galipeau 

(including the February 3, 2015 email and letter from Move 's attorney Charles 

Abbott, to which Ms. Galipeau responded); 

Ex . 7: A February 17, 2015, email and letter from Zillow's attorney Judy 

Jennison; and 

Ex. 8: A January 30, 2015, letter from my office. 

I declare under penalty of perjury under the laws oflhe State of Washington that the 

foregoing is true. 

DATED February 26, 2015, at Seatt le, Washington. 

/s/ Jack M. Lovejoy 
Jack M. Lovejoy 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 26, 2015, I served a true and correct copy of the 

foregoing document by email transmission to the individuals li sted below: 

Susan E. Foster 
Kathleen M. O'Sullivan 
Katherine G. Galipeau 
Judith B. Jennison 
PERKlNS COlE LLP 

sfoster@perkinscoie.com 
kosullivan@perkinsco ie.com 
kgalipeau@perkinscoie.com 
iiellnison@perkinscoie.com 

7 Counsel Jor ZilfolV, Inc. 
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Clemens H. Barnes c1emens.bames@millemash.com 
Estera Gordon estera .gordon@mil lemash.com 
Daniel Oates dan.oates@millernash.com 
MILLER NASH GRAHAM & DUNN LLP 
COl/lISe! for Errol Samuelson 

I declare under penalty of perjury under the laws ofth eState ofW ashington that the 

foregoing is true and correct. 

DATED at Seattle, Washington on February 26,20 15. 

Is/ Katy Albritton 
Katy Albritton, Lega l Assistant 
CABLE, LANGENBACH, KlNERK & BAUER, LLP 
lOaD Second A venue, Suite 3500 
Seattle, Washington 98104-1048 
(206) 292-8800 phone 
(206) 292-0494 facsimile 
kalbritton@cablelang.com 
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SUPERIO R COURT OF THE STATE OF WASH INGTON 

21 
22 
23 

FOR KING COUNTY 

24 
25 
26 
27 
28 
29 
30 
31 
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34 
35 
36 
37 

MOVE, INC., a Delaware corporation, 
REALSELECT, INC. , a Delaware 
corporation TOP PRODUCERS 
SYSTEMS COMPANY, a British 
Columbia unlimited liability company, 
NATIONAL ASSOCIA nON OF 
REAL TORS®, an Illinois non-profit 
corporation, and REAL TORS® 
INFORMATION NETWORK, INC. , an 
Ill inois corporation, 

Plaintiffs, 

38 v. 
39 
40 Z ILLOW, INC., a Washington corporation, 
41 ERROL SAMUELSON, an individua l, and 
42 DOES 1-20, 
43 
44 Defendants. 
45 
46 
47 

No. 14-2-07669-0 SEA 

IPROPOSEDI STIPULATION AND 
ORDER RE EXTENSION OF TRIAL 
DATE AND EXPIRATION OF JUNE 30 
PRELIMINARY INJUNCTION 

[CLERK'S ACTION REQUIRED] 

[PROPOSED] STIPULATION AND ORDER RE 
TRIAL DATE AND PR.ELlM INAR.Y INJU NCTION 

Perkins Coie LLP 

1201 Third Avenue, Suite 4900 
Seattle, WA 98101-3099 

Phone: 206.359.8000 
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I. STIPULATIO N 

WHEREAS, this civi l action was commenced by Move, Inc. , Real Select, Inc., Top 

Producers Systems Company, the National Association of Rea ltors, and Rea ltors 

Information Network ("the plaintiffs") on March 17, 2014 alleging, among other things, 

violations of fiduciary duty and the misappropriation of trade secrets by defendants Erro l 

Samuelson and Zi llow, Inc. ("the defendants"); 

WHEREAS, the defendants di spute the plaintiffs ' claims in this matter and assert 

that their conduct has been lawful; 

WHEREAS, fo llowing an app lication from the plaintiffs, the Court entered Findings 

of Fact, Conclusions of Law and Pre liminary [njunction [Dkt. No. 20 I] on June 30, 20 14, 

("the Preliminary injunction") enjoining the defendants from certain conduct Lhrough the 

adjudication of this mailer; 

WHEREAS, the defendants fi led a notice of appea l relat ing to the Preliminary 

Injunction and a Court of Appeals Commissioner granted Discretionary Review on October 

28, 2014 (No. 72534-3-1 and No. 72534-1-1) (" the Appeal"); 

WHEREAS, the plaintiffs and the defendan ts are present ly briefing the Appeal and 

oral argument has not yet been scheduled; 

WHEREAS, the plaintiffs fi led a Motion to Modify Case Schedule on January 23, 

20 15 [Dkt. No. 333], request ing an extension of the schedule, and the motion was opposed 

by the defendants [Dkl. No. 342]; 

WHEREAS, with the goa l of narrowing the issues for presentation to the Superior 

Court, the part ies have agreed that the case is complex and that further di scovery appears 

appropriate to address the various claims and defenses asserted in this case; 
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WHEREAS, the parties have also agreed, subject to the Court's approval, to a 

modification in the expiration of the Preliminary Injunction for the purpose of reaching 

agreement on a case schedule; and 

WHEREAS, the plaintiffs and defendants make this stipu lation subject to and 

conditioned upon approva l of th is stipulation by the Superior Court . 

In light of the foregoing, the plaintiffs and defendants hereby stipulate as fo llows: 

I. The trial date in this action is continued to October 26, 20 15 or a date after 

October 26, 2015 that is set by the Superior Court in light of the Superior Court's schedule, 

with the case schedule, beginning with the deadl ine for possible primary witness disclosures, 

to be reset based on the new trial date. 

2. The Parties sha ll file a joint stipulated Voluntary Withdrawal of Review 

pursuant to Rule 18.2 of the Ru les of Appellate Procedure within three (3) business days of 

entry of the Order requested by thi s joint stipulation. The stipu lated Voluntary Withdrawal 

of Review will provide that each side wi ll bear its own costs and attorneys' fees in 

connection with the Appeal. 

3. The Preliminary Injunction entered by the Court on June 30 20 14 (Dkt. No. 

20 I) shall be construed so that Paragraphs I, 2, 3, 6, and 9 expi re when thi s matter is 

adjudicated, or on March 22, 20 15, whichever date occurs first. The plaintiffs agree they 

wi ll not submit another request for preliminary injunctive relief in this matter unless the 

request is based on newly di scovered infonnation or unless the re lief is in connection with 

ongoing contempt proceedings. 

4. The Parties request that the Court enter an order exonerating the bond on the 

Preliminary Injunction and directing the bond to be returned to the plaintiffs. The 
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defendants will forgo any further request for a bond or security related to the Preliminary 

Injunction. 

IT IS SO SHPULATED, THROUGH COUNSEL OF RECORD. 

CABLE, LANGENBACH, KINERK & BAUER LLP 

By: sl Lawrence R. Cock 
Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 

Attorneys for Plaintiffs 

JENNER & BLOCK LLP 

By: 51 Brent Caslin 
Brent Caslin, WSBA No. 36145 
Richard Stone (pro hac vice) 

Attorneys for PlaintilTs 

PERKINS COlE LLP 

By: sl Susan E. Foster 
Susan E. Foster, WSBA No. 18030 
Kathleen M. O 'Sullivan, WSBA No. 27850 
Katherine G. Galipeau, WSBA No. 40812 

Attorneys for Defendant Zi llow, Inc. 

MILLER NAS H GRAHAM & DUNN lLP 

By: sl Clemens H. Barnes 
Clemens H. Barnes, WSBA No. 4905 

Attorneys for Defendant Errol Samuelson 
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II. ORDER 

THIS MA TTER came before the Court on the above stipulation of the parties. The 

Court has reviewed the stipulation and the records and files herein. The Court is fu ll y 

advised. NOW THEREFORE, it is ORDERED, consisten t with the above stipulation: 

1. The trial date in thi s action is continued to [enter date after October 
26, 2015] in light of the complexities of the case and the Superior Court ' s 
schedule. 

2. The Clerk is directed to enter a new case schedule. Deadlines in the case 
schedule, beginning with the deadline for possible primary witness 
di sc losures, are to be reset based on the new trial date. 

3. The Parties shall file ajoint stipulated Volun tary Withdrawal of Review 
pursuant to Rule 18.2 of the Rules of Appellate Procedure within three (3) 
business days of entry of this Order. The stipulated Voluntary Withdrawal of 
Review will provide that each side wi ll bear its own costs and attorneys ' fees 
in connection with the Appeal. 

4. The Preliminary Injunction entered by the Court on June 30 20 14 (Dkt. No. 
20 1) is hereby amended so that Paragraphs 1, 2, 3, 6, and 9 expire when this 
matter is adjudicated or on March 22, 2015, whichever is earli er. 

S. The bond filed by Plainti ffs, in part on July 1,2014 and in part on January 30, 
20 15, is hereby exonerated. The Clerk is directed to return the bond in fu ll to 
the plaintiffs or their attorneys without delay. No further bond or security of 
any type will be required in connection with the Preliminary Inj unction. 

ENTERED this day of February 2015. 

THE HONORABLE JOHN CHUN 
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Presented by: 

CABLE, LANGENBACH, KINERK & BAUER LLP 

By: sl Lawrence R. Cock 
Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 

Attorneys for Plaintiffs 

JENNER & BLOCK LLP 

By: sl Brellt Caslin 
Brent Caslin, WSBA No. 36 145 
Richard Stone (pro hac vice) 

Attorneys for Plaintiffs 

PERKINS COlE LLP 

By: sl Susan E. Foster 
Susan E. Foster, WSBA No. 18030 
Kathleen M. O'Sullivan, WSBA No. 27850 
Katherine G. Ga lipeau, WSBA No. 40812 

Attorneys for Defendant Zillow, Inc . 

MILLER NAS H GRAHAM & DUNN LLP 

By: sl Clemens H. Barnes 
Clemens H. Barnes, WSBA No. 4905 

Attorneys for Defendant Errol Samuelson 
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CERTIFICATE OF SERVICE 

On February 3, 2015, I caused to be served upon counsel of record, at the address stated 

below, via the method of service indicated, a true and correct copy of the forgoing 

document. 

Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 
Cable, Langenbach, Kinerk & Bauer, LLP 
Suite 3500, 1000 Second Avenue Building 
Scattle, WA 98104- 1048 
Telephone: (206) 292-8800 
Facs imile: (206) 292-0494 

jlovejoy@cable lang.com 
LRC@cablelang.com 
kalbritton@cablclang.com 
jpetersen@cablelang.com 

Clemens H. Barnes, Esq ., WSBA No. 4905 
Estcr. Gordon, WSBA No. 12655 
Daniel Oates, WSBA No. 39334 
Miller Nash Graham & Dunn LLP 
Pier 70 
280 1 Alaskan Way, Suite 300 
Seattle, WA 98 12 1- 11 28 
Telephone: (206) 624-8300 
Facs imile: (206) 340-9599 

clemens.bames@millemash.com 
connie.hays@millernash.com 
estera.gordon@millernash.com 
dan.oates@mil1ernash.com 
robert.mittenthal@millernash. com 

CERTLFICA TE OF SERVICE - I 

[] Via Hand Delivery 
[] Via U.S. Mail, 1st Class, 

Postage Prepaid 
[] Via Overnight Delivery 
[] Via Facs imile 
[] Via E-fi ling 
It! Via E-mail 

[] Via Hand Delivery 
[J Via U.S. Ma il , 1st Class, 

Postage Prepa id 
[J Via Overnight Delivery 
[J Via Facs imile 
[J Via E-fi ling 
o Via E-mail 

Perkins Coie LLP 
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Bren. Caslin, WSBA No. 36145 
Richard Lee Stone , (Pro Hac Vice) 
Nick G. Saros, (Pro Hac Vice) 
Charles H. Abbotl lll , (Pro Hac Vice) 
Jeffrey A. Atteberry , (Pro Hac Vice) 
Samuel D. Green, (Pro Hac Vice) 
Jenner & Block LLP 
633 West 5th Street, Suite 3600 
Los Angeles, CA 90071 
Telephone: (2 13) 239-5150 

bcaslin@jenner.com 
rstone@jenner.col11 
nsaros@jeIUler.com 
chabbott@jenner.com 
jatteberry@jenner.com 
sgreen@jenner.com 

o Via Hand Delivery 
D Via U.S. Mail, 1st Class, 

Postage Prepaid 
[J Via Overnight Delivery 
[J Via Facs imile 
[J Via E-fi ling 
III Via E-mail 

I cert ify under penalty of perjury under the laws of the Stale of Washing Ion that the 

foregoing is true and correct. 

DATED .his 3rd day of February 2015 . 
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Katherine Gali peau 
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1 HONORABLE JOHN CHUN 

2 

3 

4 

5 

6 

7 IN TIlE SUPERIOR COURT OF TIlE STATE OF WASHINGTON 

8 FOR THE COUNTY OF KING 

9 MOVE, INC., a DeJaware corporation, 

11 

12 

13 

REALSELECT, INC., a Delaware 
10 corporation, TOP PRODUCER SYSTEMS 

COMPANY, a British Columbia unlimited 
liability company, NATIONAL 
ASSOCIATION OF REALTORS®, an 
Illinois non-profit corporation, and 
REALTORS® INFORMATION 
NETWORK, INC., an Illinois corporation, 

14 

IS 

16 

17 

18 

Plaintiffs, 

vs. 

ZILLOW, INC., a Washington corporation, 
and ERROL SAMUELSON, an individual, 

Defendants. 

19 TO: Defendant Zillow, Inc. 

Case No. 14-2-07669-0 SEA 

PLAINTIFFS' SIXTH DISCOVERY 
REQUESTS TO DEFENDANT ZILLOW, 
INC_ 

20 ANOTO: 

21 

Susan E. Foster, Kathleen M. O'Sullivan, Katherine O. Galipeau, Judith B. 
Jennison and Perkins Coie LLP 

22 

23 

24 

INSTRUCTIONS 

PLArNTJFFS' SIXTH DISCOVERY REQUESTS TO 
DEFENDANT ZILLOW, INC. - I 
23341691 
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II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Pursuant to the provisions of Rules 26 and 34 of the Civil Rules for Superior Court of the State 

of Washington, you are hereby requested to respond to the following discovery requests for within 

thirty (30) days after the service hereof. You have been served with the original of these discovery 

requests ("requests"). You should respond to each request within the space provided or use 

additional pages if necessary. Within the time allowed by the rules, you should serve the original 

with your responses on the attorneys for plaintiffs Move, Inc., Realselect, Inc., Top Producer 

Systems Company, National Association of Rea1tors, and Realtors® Infonnation Network, Inc. 

Under Civil Rule 34 you are requested to produce, and permit plaintiffs Move, Inc., Realselect, 

Inc., Top Producer Systems Company, National Association of Realtors, and Realtors® 

Infonnation Network, Inc,'s attorneys to inspect and copy, the documents hereinafter designated 

which are in your possession, custody and control, at the offices of Cable, Langenbach, Kinerk & 

Bauer, LLP, 1000 Second Avenue, Suite 3500, Seattle, Washington 98104-1048, at such time and 

place as may be agreed upon by the parties. 

These requests are intended to be continuing in nature. In accordance with the obligation to 

supplement responses imposed by Civil Rule 26( e), you are asked to provide any infonnation which 

would materially alter the answers now given at the time you obtain such additional infonnation. 

Any additional infonnation relating to these requests which you acquire subsequent to the date of 

your responses, up to and including the time of trial, should be furnished to as supplemental 

responses promptly after such infonnation is acquired. 

DEFINITIONS AND PROCEDURES 

Please respond fully to the following interrogatories as required by Civil Rules 26 and 33. 

You are to comply with the following definitions and procedures. 
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DEFINITIONS 

1. ··Defendant(s)," "}'ou." "your," or "Zillow" means ZilJow, Inc. 

2. "Person" means natural persons, firms, proprietorships, associations, 

partnerships, corporations and every other type of organization or entity. 

3. "Communication" shall mean any transmission of infonnation, the infonnation 

transmitted and any process by which infonnation is transmitted, and shall include written 

communications and oral communications. 

4. "Document" means any tangible materials, electronically stored infonnation, and 

other infonnation stored in any fonn; any written, recorded, electronically or digitally stored, 

graphic matter, however produced or reproduced; and copies and drafts thereof. Without limiting 

the foregoing, plaintiff intends the tenn "document" to mean any form of infonnation within the 

scope and definition of Washington Civil Rule 34, and includes the following items within your 

possession. subject to your control, or of which you have knowledge: correspondence; telegrams; 

memoranda; reports; notes; drafts; minutes; contracts; agreements; books; records; vouchers; 

invoices; diaries; logs; calendar notes; computer print-outs; e-maiIs; text messages; back-up 

materials of any kind; card files; press clippings; newspapers or newsletters; sworn or lUlSWOm 

statements of employees; lists: audits; tables of organization; deposit slips; monthly or other 

periodic statements; ledgers; journals; notices; affidavits; court papers; appointment books; minutes 

or records of conferences or telephone calls; brochures; receipts; written reports or opinions of 

investigators or experts; status reports; drawings; charts; photographs; negatives; tape recordings; 

electronic mail; computer file on a hard drive or RAM, floppy disk, CD-ROM, DVD, or other 

magnetic or optical storage medium. 

PLAINTIFFS' SIXTH DISCOVERY REQUESTS TO 
DEFENDANT ZILLOW, INC. - 3 
23).(169.1 

Lovejoy Declaration EXHIBIT 2, Page 3 of 12 

CABLE. LANGENBACH. 
KINERK & BAUER, UP 

1000 SECOND AVENUE, SlIfTl: 3500 
SEATTLE. WASHlNamN9!1()4..I04! 

(206)292".00 SM 1047 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

s. "Identify", "identification", or ttidentity", means: 

a. When referring to a natural person, state her full name; her present or last~ 

known business and home address; her present or last-kno"" business position; and, if different, her 

business position at the time to which the interrogatory or your response to the interrogatory has 

reference; and., a brief description of the responsibilities of such position. 

b. When referring to a docwnent, state its title and date; identify the author or 

person who prepared it and any signatories to it; give the type of document ~ lener, 

memorandum, invoice); its present location and custodian; a swnmary of its contents, or principal 

tenns and provisions; the identity of its addressee and all other persons receiving it or copies of it If 

the docmnent so identified was, but is no longer, in your possession, custody or control, state what 

disposition has been made of it Attach a copy of it to your response to these interrogatories. 

c. When referring to a person other than a natural person. set forth: 

1) 

2) 

3) 

4) 

5) 

6) 

7) 

8) 

9) 

Fu1llawfu1 name, and all other namcs or styles used, at any time, and 
for any purposes whether or not registered. 

Type of entity ~ general partnership, limited partnership, 
corporation. trust, limited liability company). 

Present business address and telephone, or last known business 
address and telephone. 

Registered office address and name of registered agent. 

States and foreign countries where qualified to do business. 

All business addresses and telephone numberS in this state. 

State and date of incorporation. 

Names and addresses of Washington agent for service of process. 

Name, principal office, state and date of incorporation, and name of 
chief executive officer of: 

a) Any controlling corporation; 

PLAINTIFFS' SIXTH DISCOVERY REQUESTS TO 
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I 

2 

3 

4 

5 

b) Any subsidiary corporation. 

10) Name and address of all pe=ns owning a controlling interest, and a 
description of the extent of such interest. 

II) Identify its par1ners, shareholders. principals, officers. directors, 
members and managers at the present time, an~ if different, at the 
times to which the interrogatory and your response to the 
interrogatory refer. 

6 6. "Trulia" means TroHa. Inc. 

7 7. "Move" means Move, Inc. 

8 NOTICE TO DEFENDANT ZILLOW, INC. AND ITS COUNSEL REGARDING 

9 

10 

11 

12 

\3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

DISCOVERY OF COMPIITERIELECTRONIC DATA OR MEDIA. 

Notice is given that defendant's discovery requests, including future requests, include within 

their scope information and data which is stored or maintained by computer or electronic means. 

Such infonnation and data must be preserved and protected for purposes of this litigation. 

PlaintilT(s) is instructed to comply with the following: 

1. Defendant(s) should not initiate any procedures which would alter any active, 

deleted, or fragmented files. Such procedures may include. but are not limited to. storing 

(saving) newly created files to existing drives and diskettes, loading new software such as 

application programs, running data compression and disk defragmentation (optimization) 

routines, or the use of utility programs to pennanently wipe files, disks or drives. 

2. Defendant(s) should stop any rotation, alteration and/or destruction of electronic 

media that may result in the alteration or loss of any electronic data. Backup tapes and disks 

should be pulled from their rotation queues and be replaced with new tapes. 

3. Defendant(s) should not alter and/or erase active, deleted files or file fragments on 

any electronic media that may have any relation to this litigation. 
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2 

3 

4 

5 

6 

7 

8 

4. Defendant(s) should not dispose of any electronic media storage devices replaced 

due to failure andtor upgrade that may contain electronic data having any relation to this 

litigation. 

REOUESTS FOR PRODUCflON 

REOUEST FOR PRODUcnON NO. 142: Produce all documents that you submitted to 

the Special Master pursuant to the December 12. 2014 discovery order. 

RESPONSE: 

9 REOUEST FOR PRODUCflON NO. 143: Produce all communications between 

10 January 1.2013 and July 28. 2014 regarding your acquisition ofTrulia. 

II RESPONSE: 

12 

13 REOUEST FOR PRODUCflON NO. 144: Produce documents created between August 

14 2012 and the spring of2014 sufficient to show when Zillow began to consider an acquisition of 

IS Trulia as stated in Zi1Iow's SEC filings. including page 94 ofZi1low's Schedule 14A filing with the 

16 Securities and Exchange Commission, dated November 18. 2014. 

17 RESPONSE: 

18 

19 REQUEST FOR PRODUCflON NO. 145: Produce all copies of any strategy or Board 

20 memos created berween January 1.2013 and July 28. 2014 related to your acquisition ofTrulia. 

21 RESPONSE: 

22 

23 

24 
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1 REQUEST FOR PRODUCTION NO. 146: Produce all documents related to your 

2 valuation ofTrulia and created between January I, 2013 aod July 28, 2014. 

3 RESPONSE: 

4 

5 REQUEST FQR PRODUCTION NO. 147: Produce all documents created between 

6 January I, 2013 and July 28, 2014 that refer or relate to your reasons for initiating or continuing 

7 merger discussions with Trulia 

8 RESPONSE: 

9 

10 REQUEST FOR PRODUCTION NO. 148: Produce all documents created between 

II January I, 2013 and July 28, 2014 that analyze, discuss or otherwise refer to the impact that your 

12 merger with TroHa would have on Move. 

13 RESPONSE: 

14 

15 REQUEST FOR PRODUCTION NO. 149: Produce all communications that Errol 

16 Samuelson and/or Curt Beardsley bad with TruIia regarding any proposed or actual acquisition of 

17 Trulia. 

18 RESPONSE: 

19 

20 REQUEST FOR PRODUCTION NO. ISO: Produce all communications that Errol 

21 Samuelson and/or Curt Beardsley bad with you regarding Trulia before July 28,2014. 

22 RESPONSE: 

23 

24 
PLAINTIFFS' SIXTII DISCOVERY REQUESTS TO 
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2 
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5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

REQUEST FOR PRODUCTION NO. 151: Produce all non.privilegedcommunications 

between you and Shearman & Sterling LLP regarding a possible acquisition ofTrulia. 

RESPONSE: 

REQUEST FOR PRODUCTION NO. 152: Produce all communications between you 

and Goldman Sachs regarding a possible acquisition ofTrulia. 

RESPONSE: 

REQUEST FOR PRODUCTION NO. 153: Produce all copies, including drafts, ofaoy 

leiters ofinteot related to your acquisition ofTrulia. 

RESPONSE: 

REQUEST FOR PRODUCTION NO. 154: Produce all communications between you 

and "uoafliliated significant holders of both [Zillow'sl and Trulia's common stock" regarding your 

acquisition ofTrulia as stated in Zillow's SEC Iilings, including page 94 ofZillow's Schedule 14A 

filing with the Securities and Exchange Conunission, dated November 18, 2014. 

RESPONSE: 
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1 DATED this :34- day of February, 2015. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

. Lovejoy, WSBA No. 36962 
ce R. Cock, WSBA No. 20326 

Attorneys for Plaintiffs 
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STATE OF WASHINGTON 

COUNTY OF KING 

) 
) 55. 

) 

_________________ affinns and states that helshe is a 

Derendant, has read the foregoing Plaintiffs' Sixth Discovery Requests to Defendant 

ZilIow, Inc. and Responses thereto, and that the answers are true and correct, and that 

Defendant has not interposed any answers or objections for any improper purpose, such as 

to harass or to cause unnecessary delay or needless increase in the cost of litigation. 

By: ___________ _ 

SUBSCRIBED AND AFFIRMED TO before me this ____ day of 
______ ~,2015. 

My Commission Expires: 
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16 

17 
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19 

20 

21 

22 

23 

24 

CERTIFICATION 

I, _______ --', the attorney for Defendant Zillow, Inc., certify that I have 

read the answers and objections (if any) to the foregoing Plaintiffs' Sixth Discovery Requests to 

Defendant ZiIlow. Inc. and Responses thereto and, to the best afmy knowledge, information, 

and belief formed after a reasonable inquiry are (1) consistent with these rules and warranted by 

existing law or good faith argument for the extension, modification, or reversal of existing law, 

(2) not interposed for any improper purpose, such as to harass or to cause unnecessary delay or 

needless increase in the costs of litigation, and (3) not unreasonably or unduly burdensome or 

expensive, given the needs of the case, the discovery already had in the case, the amount of 

controversy, and the importance of the issues at stake in this litigation. 

CERTIFICATIONDATEDthis ____ dayof ______ ~,2015. 

PERKINS COlE LLP 

By: ___________ _ 

Attorney for Defendant ZilJow, Inc. 
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I CERTIFICATE OF SERVICE 

2 

3 

The undersigned certifies that on February -' 2015, I caused service of the foregoing 

upon the party and in the manner indicated below: 

4 

5 VIA EMAIL: 

6 Susan E. Foster 
Kathleen O'Sullivan 

7 Katherine G. Galipeau 
Judith B. Jennison 

8 Perkins Coie LLP 
1201 Third Ave., Suite 4900 

9 Seattle, WA 98101-3099 
Attorneys for ZilIow, Jnc. 

10 

II 

12 

13 

Clemens H. Bames 
Estera Gordon 
Daniel 1. Oates 
Miller Nash Graham & Dunn PC 
Pier 70, Alaskan Way, Suite 300 
Seattle, WA 98121-1128 
Attorneys for Errol Samuelson 

14 
I declare under penalty of peljury that the foregoing is true and correct 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

DATED at Seattle, Washington, on February~ 2015. 
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peRKINscoie 1201 ThirdAVffiue 
Suite 4900 
Seattle, WA 98101·3099 

o ,·1.2iJ6.359.8000 
G + 1206.3599000 

perkinscol€,com 

February 12,2015 

VIAE-MAIL 

Kathleen M, O'Sullivan 

KOSullivan@perkinscoie.coln 

0. (206) 359-6375 

F. (206) 359-7375 

Charles H, Abbott III 
Jenner & Block LLP 
633 West 5th Street 
Suite 3600 
Los Angeles, CA 90071 

Re: Move, Inc., et al. v. Zillow, Inc., et al. 

Dear Charlie, 

There continue to be categories of responsive documents that appear to be largely absent or incomplete 
from plaintiffs' production to date. A list of examples is provided below. Please either point us to 
these documents in the production or confirm that they will be produced by FeblUary 27, 

r • Move's consideration of an acquisition of Trulia and negotiations with Trulia (Zillow's 4th 

RFPs, Nos. 1,3-8; Zillow's 611i RFPs, Nos. 14-15) 

• Move's acquisition by News Corp (Zillow's 4th RFPs, No.1; Zillow's 5th RFPs, No. 12; 
Zillow's 6th RFPs, Nos. 1-3) 

• Emails transmitting and discussing Move's Corporate and Business Development Pipeline, 
including all versions containing redlines and all transmissions of the documents produced by 
Move on January 15 (Zillow's 6th RFPs, Nos. 14-15; see also Katie Galipeau's email to Jack 
Lovejoy dated January 16 (enclosed)) 

• Renewal of Zillow's ListHub contract and strategic considerations of the ListHub/Zillow 
relationship (Zillow's 5th RFPs, No.8; Zillow's 6th RFPs, No.6) 

• Complete set of ListHub business updates sent each week to the Move executive team 
(Zillow's 611i RFPs, Nos. 1-3,6) 

• Complete set of ListHub Monthly Business Reviews (Zillow's 6th RFPs, Nos. 1-3,6) 

• Complete set of Move Quarterly Business Reviews (Zillow's 5th RFPs, No. 21; Zillow's 6th 

RFPs, Nos. 1-3) 

• Weekly, monthly and quarterly business reports through December 31, 2014 (Zillow's 5th 

RFPs. No. 21; Zillow's 6th RFPs, Nos. 1-4; Special Master's January 22 ruling) 

56920·Q025fLEGALl24994265.! 
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Charles H. Abbott III 
February 12,2015 
Page 2 

Very truly yours, I ( If ~ 

Vi j1()/~ 
Kathleen M. O'Sullivan 

KMO 

Enclosure 
cc: Jack M. Lovejoy 

Clemens H. Barnes 

56920·002S/LEGAL 124994265,1 
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February 13,20 15 

Kathleen M. O'Sulli van 
Perkins Coie 
120 1 Third Avenue 
Suite 4900 
Seatt le, WA 98101 

Dear Katie: 

JENNER&BLOCK 

Jenner & Block LLJ' 
633 West 5th SU-t->ct 

SlIite;WOO 
Los Angeles. CA 90071 
Tel 2 13-239-5 100 
""""'jenner.com 

Nick Saros 
Td 2 13:!39-5 175 
NSaros@jcnncr,com 

ChiGlgO 
Los Angeles 
New York 
Washington. DC 

I reviewed the letter you sent to Charli e Abbott on February 12 regarding categories of 
documents that Zillow contends are absent or incomplete from Move 's production. This letter 
re sponds to only the first category of documen ts iden ti fied in your leiter, which is "Move's 
consideration of an acquisition of Trulia and negotiations wi th Trulia." 

We agree with Z illow's position that the potential acqu isition of Trulia is a relevant issue in thi s 
lit igation. We will review our current production regarding Move's negotiations with Trulia and 
potential acquisition, search for additional documents should the production be incomplete, and 
produce the relevant non-privileged documents. We request that you do the same. We have 
reviewed the Zillow production, and you have not produced doc uments regarding Zillow's 
acqu isition ofTru li a. Those documents are responsive to at least Plaintiff' s Sixth Discovery 
Requests to Zillow (Request Nos. 142- 154). As you recognize in your letter, the acq ui sition of 
Trulia is a relevant issue in thi s case and warran ts production of documents on that subject. 

We propose that the parties agree to exchange their respective documents concerning Tru li a on 
March 6. Please let us know if th is agreement is acceptable. 

Best regards, 

/::,/ Nick Sams 

Nick Saros 

Lovejoy Declaration EXHIBIT 4, Page 1 of 1 OCEO (Don " show ZilloWyi 1059 
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February 18,2015 

Nick Saros 
Jenner & Block LLP 
633 West 5th Street 
Suite 3600 
Los Angeles, CA 90071 

Re: Move, Inc., et al. v. Zfllow,Inc" et al. 

Dear Nick: 

1201 Third Avenue 
Suite 4900 
Seattle. WA 98101-3099 

Kathleen M. O'Sullivan 

KOSullivan@perkinscoie.com 
D. (206) 359-6375 

F. (206) 359·7375 

o + 1.206.3598000 
G + 1.2063599000 

perklnsCOIE'.com 

Thank you for your letter of February 13, which responds to my letter of February 12 on one 
topic, plaintiffs' obligation to search for and produce documents responsive to Zillow's requests 
issued last year in August (4th RFPs) and October (6th RFPs) for the production of certain 
documents regarding Trulia. We look forward to a full response to that letter on all topics. 

Your letter also refers to Plaintiffs' Sixth Discovery Requests to Zillow (Request Nos. 142-154), 
regarding Trulia. Plaintiffs' Sixth RFPs were issued on February 3, 2015, months after the 
October 31, 2015 deadline for issuing interrogatories and requests for production. Attached, for 
your reference, is a copy of the Special Master's Order Regarding Initial Discovery Conference 
and Discovery Plan, which sets out this deadline. Plaintiffs' 'requests for Trulia-related 
documents from Zillow are untimely, as Plaintiffs certainly had the opportunity to seek 
documents relating to Trulia prior to the deadline, but chose not to. 

Very truly yours, 

~/'(J~ 
Kathleen M. O'Sullivan 

56920·0025 LEGALl25065714.1 
AlrWns Coiu liP 
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21 
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28 
29 
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SPECIAL MASTER 
THE HONORABLE BRUCE HILYER (RET.) 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

MOVE. )NC., a Delaware corporation, 
REALSELECT, INC., a Delaware 
corporation TOP PRODUCERS 
SYSTEMS COMPANY, a British 
Columbia unlimhed liability company, 
NATIONAL ASSOCIATION OF 
REAL TORS®, an Diinois non.profit 
corporation, and REAL TORS® 
INFORMATION NETWORK, INC., an 
IJlinois corporation, 

Plaintiffs, 

v. 

ZILLOW, INC., a Washington corporation, 
ERROL SAMUELSON, an individual, and 
DOES 1·20, 

Defendants. 

No. 14·2·07669·0 SEA 

(AA9P6SEfi!j ORDER REGARDING 
INITlAL DISCOVERY CONFERENCE 
AND DISCOVERY PLAN 

TIllS MA TIER came before the Special ~aster, the Honorabl,e Bruce Hilyer (Ret.), 

pursuant to the Court's Order Appointing a Special' Master for Discovery dated September 

[PR6!'elBIl0] ORDER RE INITIAL 
CONFERENCE AND DISCOVERY PLAN- J 

56920-OO251LEGAL [23898630.1 

PerkJns Cole I.J.J' 
1201 Third Avenue, Suite 4900 

Seattle, WA 9giOl~3099 
Phonc: 206.359.8000 
Fax: 206.359.9000 
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.4 
5 
6 
7 
8 
9 

10 
II 
12 
13 
14 
15 
I. 
17 
18 
19 
2.0 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

11, 2014, appointing a Special Master to handle discovery issues. The Special Master held 

an initial discovery conference with the parties on October 22, 2014. 

Discovery Plan 

In light of the May 11, 2015 ttial date currently scheduled, the Special Master sets 

the following discovery plan: 

October 31, 2014 Last day to issue interrogatories and requests for production, other 
than for liberal good cause shown I (liberal ,good caUse includes new 
subjects andlor follow-up relating to infonnation received in 
discovery) 

December I, 2014 Last day to substantially complete document production and written 
discovery (other than requests for admission) 

December 1, 2014 First day to 'notice deposition efmct witnesses2 

December 8, 2014 Disclosure of possible primary witnesses (as set forth in the Court's 
Order Setting Civil Case Schedule dated March 17, 2014) 

January 20,2015 . Disclosure of possible additional witnesses (as set forth-in the 
Court's Order Setting CIvil Case Schedule dated March 17, 2014) 

March 2, 2015 First day to notice deposition of expert witnesses 

March 23, 2015 Discovery cutoff (as set forth in the Court's Order Setting Civil 
. Case Schedule dated March 17, 2014) 

'llle parties and the Special Master recognize that the parties' ability to meet these 

dates, particularly the December 1, 2014 date for substantial completion of written 

discovery, may be impacted by discovery and/or evidence not yet submitted. Every effort 

will be taken to meet this schedule and so preserve the May trial date. 

At this preliminary stage, Plaintiffs and Defendants anticipate taking approximately 

15-20 fact witness depositions each. for a total of 30-40. 

I Requests for admission are not subject to the October 31. 20J4 deadline and instead are 
subject to the March 23, 2015 discovery cutoff set forth in the Court's Order Setting Civil Case 
Schedule dated March 17. 20J4. 

2 This excludes the 30(bX6) notice issued by Plaintiffs to Zillow on October 13,2014, which 
deposition(s) may be conducted prior to December J, 2014. 

Perkins Cole LLP 
iPftorOSI$! ORDER RE lNlTIAL 1201 Third Avenue, Suite 490 o 
CONFERENCE AND DISCOVERY PLAN- 2 Seattle, WA 98101-3099 

Phone: 206.359.8000 

56920.Q025/LF..GA1J 23898630.1 Fax: 206J59.9000 
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I Custodians and Search Tcn~s 
2 
3 The parties must work together in good faith to reach agreement on proposed search 
4 
5 terms and custodians fodheir document productions, starting with a conference the week of 
6 
7 October 27,2014 on these Issues, and bring any related disputes befote the Special Master. 
8 
9 Logistics 

to 
11 The Special Master anticipates holding oral argutnent on discovery motions, which 
12 
13 the parties sbould schedule with his assistant, Janelle Hall. The parties have the option of 
14 
15 arranging fot a court reporter to be present at oral arguments before the Special Master. 
16 
17 Ifa filing exceeds a total of20 pages, the parties are requested to submit a hard copy 
18 
19 of the filing to the Special Master. 
20 
21 The parties sbalLsubmit hard copies of all cases substantially relied upon to the 
22 
23 Special Master at the time of filing. 
24 
25 This-Order 
26 
27 Plaintiffs are directed to tHe a copy of this Order with the Court within 5 court days 
28 
29 of its entry by the Special Master. 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

ENTERED this It; day of November, 2014. 

SPECIAL MASTER 

Perkins Coie UP 
E!'ItOrMllfll ORDER RE INITIAL 
CONFERENCE AND DISCOVERY PLAN- 3 

1201 Third Avenue, Suite 4900 
Seattle, WA 98101~3099 

Phone: 206.359.8000 
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2 Presented by; 
3 

• 
5 

• 
7 
8 
9 

10 
11 
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IS 
I. 
17 
IS 
19 
20 
21 
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23 
2. 
25 
2. 
27 
2S 
29 
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32 
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3. 
3S 
3. 
37 
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45 
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47 

CABLE, LANGENBACH, KINERK & BAUER LLP 

By: /s/ Jack M Lovejoy 
Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 

Attorneys for Plaintiffs 

GRAHAM & DUNN PC 

By: lsi Clemens H Barnes_ 
Clemens H. Barnes. WSBA No. 4905 
Estera Gordon, WSBA No. 12655 

Attorneys for Defendant Errol Samuelson 

[I'ROPOSB9] ORDER RE INITIAL 
CONFERENCE AND DISCOVERY PLAN- 4 

5692().Q(}25flEGA!.! 23898630'.J 

PERKINS COlE LLl' 

By: 

KathleenM. 
Katherine G. Galipeau, W~]jA 

Attorneys for Defendant ZilIow, Inc. 

Perkins Coie LJ.P 

1201 Third Avenue, Suite 4900 
Seattle, WA 98101~3099 

Phone: 206.359.8000 
Fax: 206359.9000 
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Jack Lovejoy 

From: 
Sent: 
To: 

Galipeau, Katherine G. (Katie) (Perkins Coie) <KGalipeau@perkinscoie.com> 
Wednesday, February 04, 2015 4:54 PM 
Abbott, Charles H. 

Cc: O'Sullivan, Kathleen M. (Perkins Coie); Foster, Susan E. (Perkins Coie); Caslin, Brent; Jack 
Lovejoy; Lawrence Cock 

Subject: RE: Move et at v. Zillow et al. 

Charlie, 

Thank you for your letter. Zillow will plan to meet the February 27 schedule as well. 

Regards, 

Katie 

Katherine Galipeau I Perkins Coie LLP 
,) .,'1 2~G 358 ;J07~ 
;.: KGalipeau@perkinscoie.com 

From: Abbott, Charles H. [mailto:CHAbbott@jenner.com] 
Sent: Tuesday, February 03, 2015 8:01 PM 
To: Galipeau, Katherine G. (Katie) (Perkins Coie) 
Cc: O'Sullivan, Kathleen M. (Perkins COle); Foster, Susan E. (Perkins Coie); Caslin, Brent; Jack Lovejoy; Lawrence Cock 
Subject: Move et al. v. Zillow et a!. 

Katie: 

Please see the attached correspondence in response to a January 29, 2014 letter you 
addressed to Jack and Lawrence. 

Best, 
Charlie 

Charles H. Abbott 

Jenner & Block LLP 
633 West 5th Street 
Suite 3600, Los Angeles, CA 90071 ,.:"·l~LLg! 
(213) 239-22431 TEL 
(213) 239-2252! F/·,,'< 

CONFIDENTIALITY WARNING: This email may contain privileged or confidential information and is for the sole use of the intended recipient{s). Any unauthorized 
use or disclosure of this communication is prohibited. If you believe that you have received this email in error, please notify the sender immediately and delete it 
from your system. 
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Jack Lovejoy 

From: 
Sent: 
To: 

Abbott, Charles H. <CHAbbott@jenner.com> 
Tuesday, February 03, 2015 8:01 PM 
KG a I i peau@perkinseQie.com 

Cc: KOSullivan@perkinscoie.com; SFoster@perkinscoie.com; Caslin, Brent; Jack Lovejoy; 
Lawrence Cock 

Subject: Move et al. v. Zillow et al. 

Attachments: Letter to K. Galipeau 02-03-1S.pdf 

Katie: 

Please see the attached correspondence in response to a January 29, 2014 letter you 
addressed to Jack and Lawrence. 

Best, 
Charlie 

Charles H. Abbott 

Jenner & Block LLP 
633 West 5th Street 
Suite 3600, Los Angeles, CA 90071 I ,("rd';;. C'i~l 
(213) 239-2243! TI~,i 
(213) 239-2252! Fr·;: 
,-,1-1 .Ul!;: 

CONFIDENTIALITY WARNING: This email may contain privileged or confidential information and is for the $ole use of the intended recipient(s). Any unauthorized 
use or disclosure of this communication is prohibited. If you believe that you have received this email in error, please notify the sender immediately and delete il 
from your system. 
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633 WEST STH STREET SUITE 3600 lOS ANGElES CALIFORNIA 90071·2091 .JENNER&BLOCKcce 

February 3, 2015 

VIA EMAIL 

Katherine G. Galipeau 
Perkins Cofe LLP 
kgalipeau@perkinscoie.com 

Re: Move, Inc., et al. v. Zillow and Samuelson 
Production of Documents and Privilege Logs 

Dear Katie: 

Charles H. Abbott 
Tel 213239-2243 
Fax 213 239-2253 
chabbott@jenner.com 

I write in response to your January 29, 2015 letter to Lawrence Cock and Jack Lovejoy concerning 
Move's document production and privilege logs. Going forward, I will manage this aspect of the case for 
Plaintiffs, so please address future correspondence on this topic to me. 

Move is in the process of completing its review of documents and plans to finish its production by 

February 27, 2015. Move plans to produce all unprivileged documents responsive to the defendants' 
requests for production, including documents that reference Jim Caulfield, by February 13. Move expects 
to produce redacted documents and its privilege log by February 27. As sometimes happens in litigation, 

our dates may slip slightly, but these are our goals and we will do our best to meet them. 

Please confirm that Zillow will produce all outstanding documents and its privilege [og no later than 

February 27. 

suA 
Charles H. Abbott 

CHA:tms 

cc: Jack Lovejoy, Cable Lagenbach 
Lawrence Cock, Cable Lagenbach 

CHICAGO LOS ANGELES NEW YORK WASHINGTON, DC 

Lovejoy Declaration EXHIBIT 6, Page 4 of 4 
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Jack Lovejoy 

From: 
Sent: 
To: 

Cc: 

Subject: 
Attachments: 

Counsel: 

Jennison, Judy (Perkins Coie) <JJennison@perkinscoie.com> 
Tuesday, February 17, 2015 5:06 PM 
bcaslin@jenner.com; nsaros@jenner.com; Jack Lovejoy; Barnes, Clem 
(Clem.Barnes@milJernash.com); CHays@GrahamDunn.com 
Foster, Susan E. (Perkins Coie); Hesterberg, Nicholas H. (Nick) (Perkins Coie); O'Sullivan, 
Kathleen M. (Perkins Coie); Galipeau, Katherine G. (Katie) (Perkins Coie) 
Keystone Strategy's Acknowledgement 
Keystone - Jeff Marowits.pdf 

Pursuant to paragraph 10 of the protective order in this case, attached is an Exhibit A acknowledgement of the 
protective order signed by Jeff Marowits from Keystone Strategy, a consultant retained by Zillow. Mr. 

Marowits works with Mark Glick, for whom we provided an acknowledgement last month. 

I understand the parties are providing acknowledgements only for the most senior consultant/expert of a 

given organization, so Mr. Glick's disclosure should be sufficient. However, since Mr. Glick is not a fulltime 
employee of Keystone, we thought we would provide Mr. Marowits' acknowledgement in addition. 

Best, 

Judy 

Judy Jennison! Perkins Coie LLP 
PARH!ER 
':'(', 'iii" ;i'''U'JieS,!lk,iU~O 
,";-., ,;ill;, Wi' 8n,G1 :~f;C-)9 

I 1 Y,c, :ibS :l'i8e 
'; 2CG 200 "cdO" 

, : A2S 7::;5 3660 
JJennison@perkinscoie.com 

I·:C, "'L " his UJiT"11l,r'CCI\i!)!l :1 lay ':i),','"',,n f,l"v)::;0Sd or 0111<01' corlL;!pnhal lr)i'.'rm21,'>1. if you m:vC' ,eGC'lvn! II Ii' ell or, f<~;-lSe 2r;vlo,e. 11'18 "endH t:,,{ "i"~' pni'ld ,.,' ;: 
!f"-,l,'d,,'!':"y c;c':u,' iii'" ,::ssSiOUr, ,1;1" ,i"l' ;::';1C!.'\:.:;113 ,:,,'I:i-,()I.,j c'Cpyll'~1 fJr GISC:(1SInq <iF; (:(I'~lelO:~ T~Ii;nk YGU 
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Jack Lovejoy 

From: 
Sent: 
To: 

Cc: 

Subject: 
Attachments: 

Janet Petersen 
Friday, January 30, 2015 5:01 PM 

Foster, Susan E. (perkins (oie); O'Sullivan, Kathleen M. (Perkins Coie); Galipeau, 
Katherine G. (Katie) (Perkins Coie); Jennison, Judy (Perkins (oie); 
clemens.barnes@millernash.com;estera.gordon@millernash.com; 
dan.oates@milJernash.com 
Griffiths, Jennifer (Perkins Coie); Wyatt, Sherri (Perkins (oie); 
connie.hays@millernash.com; Lawrence Cock; Jack Lovejoy 
Move, Inc. v. ZilJow and Samuelson 

OneTouch Jan 30, 2015 (1). PDF; Protective Order_Dalbeck_01.30.15.pdf; 
Dal beck_Richa rd_ cv _06-14. pdf 

Please see the attached correspondence. 

Sincerely, 

Janet Petersen 
Legal Assistant 
CABLE LANGENBACH KrNERK & BAUER, LLP 

1000 Second Avenue, Suite 3500 
Seattle, WA 98104 
(206) 292-8800 (phone) 
(206) 292-0494 (fax) 
jpetersen@cable1ang-.com 

This message contains confidential information and is intended for the recipient. If you are not the intended 
recipient, you are notified that disclosing, copying, distributing or taking any action in reliance on the contents 
of this information is strictly prohibited. Email transmission cannot be guaranteed to be secure or error-free as 
information could be intercepted, corrupted, lost, destroyed, arrive late or incomplete, or contain viruses. The 
sender, therefore does not accept liability for any errors or omissions in the contents of this message, which 
arise as a result of any email transmission sent or received. If verification is required, please request a hard
copy version. 
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CABLE. LANGENBACH, KlNERK & BAUER, LLP 

LAWRENCE R. COCK 
(206) 812-0836 
LRC@cableiang.com 

january 30, 2015 

By EMAIL: 

Susan Foster 

Attorneys at Law 
1000 Second Avenue Suite 3500 
Seattle, Washington 98104-1048 

Fax: (206) 292-0494 Phone: (206) 292-8800 

Clemens H. Barnes 
Estera Gordon 
Dan Oates 

Kathleen M. O'Sullivan 
Katherine G. Galipeau 
judy jerurison MILLER NASH GRAHAM & DUNN, PC 

. PERKINS COlE LLP 

. sfoster@perkinscoie.cof!l; kosullivan@perkinscoie.com: kgalipeau@perkinscoie.com; ijennison@perkins.com; 
jennifergriffi ths@perkinscoie.com: swyatt@perkinscClie.com; clemens.barnes®millernasll.com; 
dan.oates@millernash.com: connie.halfS@millernash.com 

Re: Move,'Inc., et al. v. Zillow and Samuelson 
Exhibit A to Protective Order 

Dear Counsel: 

To comply with the procedure for disclosure to consultants and experts, I enclose 
Exhibit A to the protective order signed by Richard Dalbeck. I also enclose his 
CV. 

Sincerely, 

Enclosures 
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RICHARD W. DALBECK 
Vice President 

Cornerstone Research 
633 West Fifth Street, 31st Floor. Los Angeles, CA 90071 

213.553.2650. fax 213.553.2699 
rdalbeck@cornerstone.com 

ACADEMIC BACKGROUND 

1972 

1970 

University of Southern California 

Masters of Business Administration 

Magna Cum Laude 

University of Southern California 
B.S., Accounting and Finance 
With Honors 

Los Angeles, California 

Los Angeles, California 

PROFESSIONAL EXPERIENCE 

2002 - Present Cornerstone Research, Inc. Los Angeles, California 

1992 - 2002 

1989-1992 

1990- 1992 

Vice President (Partner) 
Head, Los Angeles Office 
Head, Intellectual Property Practice 

Applies consulting and business experience to complex litigation matters and strategic 
business issues, including analysis of economic harm and related financial issues. Senior 
management experience in entertainment, energy, and professional services. Provides 
litigation consulting services, managing cases involving breach of contract, mergers and 
acquisitions, fiduciary duty, corporate governance, corporate investigations, business 
valuation and intellectual property disputes. Experience in matters involving investment 
banking firms, capital management firms, private equity finns, venture capital firms, as 
well as major corporations in a variety of industries, including media and entertainment, 
energy, construction, telecommunications, information technology and aerospace. 

Premier Advisors 
President 

Los Angeles, Califomia 

Provided litigation consulting services, including testirying as an expert witness, as well 
as management consulting and advisory services, which included corporate finance, 
strategic planning, accounting, and financial services. 

SONY U.S.A., Inc. New York, New York 

SONY U.S.A. is a major subsidiary of SONY Corporation and is the holding company 
for Columbia Pictures Entertainment, Guber-Peters Entertainment and SONY High 
Definition, listed below, among other companies owned by SONY U.S.A. 

SONY High Definition Facilities, Inc. Culver City, California 

President 
Responsibilities included planning and development for the integration of SONY's high 
definition technology into the entertainment industry, including coordinating budgeting 
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1989 - 1990 

1988-1989 

1987 - 1988 

1975 - 1987 

1980-1984 

1970-1975 

RICHARD W. DALBECK 
Vice President 

and planning for a state of the mt high definition facility to showcase the technology. 
Reported to the Chairman. 

Columbia Pictures Entertainment 
Office of the Chairmen 

Culver City, California 

Responsibilities included corporate planning for the integration and transition of Guher
Peters Entertainment into Columbia Pictures Entertainment. Reported to the CEO. 

Guber-Peters Entertainment Burbank, California 
Chief Operating Officer and Chief Financial Officer 

Responsibilities included strategic planning, business operations, corporate finance, 
accounting and administration. RepOited to the Chief Executive Officer. 

Lorimar-Telepictures Culver City, California 

Executive Vice President & Chief Financial Officer 

Responsibilities included corporate finance and accounting, mergers and acquisitions, 
securities offerings, strategic planning, management information systems and 
administration. Reported to CEO. 

Pacific Enterprises 
Vice President and Controller 
Director of Financial Planning 

Los Angeles, California 

Responsibilities included accounting and financial reporting, financial planning and 
management information systems for the $6 billion holding company, parent of Southern 
California Gas Company, the nation's largest gas distribution utility. 

Southern California Gas Company 

Vice President and Chief Financial Officer 
Vice President, Administrative Services 

Los Angeles, California 

Held series of senior management positions in Southern California Gas Company, the 
major operating subsidiary of Pacific Enterprises. Elected Chief Financial Officer of the 
Southern California Gas Company. Later named Vice President of Administrative 
Services for the 12 operating divisions of the Southern California Gas Company. 
Reported to the Chief Executive Officer. 

Ernst & Young 
Consultant 

Los Angeles, California 

Responsibilities included providing consulting, audit and accounting services to clients in 
energy, real estate and manufacturing for the Los Angeles office. 

HONORS AND A WARDS 

Dean's List - University Academic Honors 

Phi Kappa Phi - University Honor Society 

Beta Gamma Sigma - Business Honor Society 

Knights - University Service Honorary 

Distinguished Alumnus Award, School of Accounting, USC School of Business 

Lovejoy Declaration EXHIBIT 8, Page 5 of 9 
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RICHARD W. DALBECK 
Vice President 

PROFESSIONAL AND BUSINESS EXPERIENCE 

Provided expert testimony and litigation consulting services in a case involving economic losses 
associated with lost earnings capacity. (K. Cardinal. F, Cardinal, D. Cardinal v. The County olSan 
Diego, G, BuchnojJ, M Nguyen, J. Mendoza, Federal Court. Southern District of California) 

Provided expert testimony and litigation consulting services for the U. S Attorney's Office in an 
international insurance fraud case, involving a series of complex business transactions run through 
multiple domestic and international corporations. (United States of America v. DeGeorge, et al., 
Federal Court, Central District ofCa!ifornia) 

Provided expert testimony and litigation consulting services for the U. S. Attorney's Office in a case 
involving the officers of a consumer electronics company. The officers were indicted for conspiracy, 
loan fraud, wire fraud and falsifying corporate books and records. (United States o(America v. 
Berger. et al., Federal Court, Central District of California) 

Provided litigation consulting services in a breach of contract, fraud and intentional interference with 
prospective economic advantage dispute between the author and motion picture producer and 
distributor in the entertainment industry. My role was to assess economic hann to the author. (Tim 
LaHaye v. Goodneuz. dba Namesake Entertainment, Cloud Ten Productions, Federal Court, Central 
District of California) 

Provided litigation consulting services in a copyright, trespass, fraud, anti-trust and unfair competition 
dispute between two competitors in the ticketing industry. My role was to assess the economic harm 
to plaintiff and gain by the defendant, attendant to their copying ("spidering") and "deep linking" the 
plaintiffs website. (Ticketmaster Corporation and Ticke/master Online-Citvsearch v. Tickets.com, 
Federal Court, Central District of California) 

Provided litigation consulting services in a securities case requiring analysis of financial statements 
and financial position of company, relating to whether stock buy-back transactions were accretive or 
dilutive to shareholders under various assumptions at different points in time. (San Vicente Group. 
Inc. v. Jay Matulich. Christopher D. Jennings, Stanley Hollander, et al., Superior Court, State of 
California) 

Provided litigation consulting services in an accounting malpractice and breach of fiduciary duty 
dispute between the corporation and accountants and former officers and directors in the personal 
computer sound and video accessories industry. My role was to assess economic loss. (qlficial 
Unsecured Creditors Committee of Media Vision Technology, Inc. v. Ernst & Young. Paul Jain, et al., 
Federal District Court, Northern District of California) 

Provided litigation consulting services in an Arbitration involving a breach of contract dispute in the 
healthcare industry. My role was to assess economic harm as a result of the breach. (Edwards 
Litesciences, Inc. v. Baxter International, Arbitration Hearing) 

Provided litigation consulting services (AAA Arbitration) in a breach of contract dispute in the 
electric utility industry. My role was to assess damages. (PPM Energy Company v. Black Hills 
Power Company, Deposition) 

Provided litigation consulting services (Federal District Court, Eastern District of California) in a 
patent infringement dispute in the broadcast media industry. My role was to assess reasonable 
royalties. (Technology Licensing Corporation v. Thomson, Inc., Deposition) 

Provided litigation consulting services (Federal District Court, Eastern District of Pennsylvania) in a 
breach of construction contract and fraud dispute in the entertainment industry. My role was to assess 
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RICHARD W. DALBECK 
Vice President 

damages in the form of lost profits and excess expenses. (Entertainment Technology Corporation v. 
The Walt Disney Co. and Walt Disney World, Inc., Deposition) 

Provided litigation consulting services (Los Angeles Superior Court) in a below cost pricing and 
unfair competition dispute in the recorded music industry. My role was to assess below cost pricing. 
(DMXv. Muzak, Deposition) 

Provided litigation consulting services (AAA arbitration) in a breach of contract dispute in the 
enteltainment industry. My role was to assess damages. (Los Angeles Arena db.a. Staples Center 
and Anschutz Entertainment Group v. Healthy World, Arbitration Hearing) 

Provided litigation consulting services (Arbitration) in a legal malpractice and fraud dispute in the 
semi-conductor industry. My role was to assess damages and causation of both the instant 
malpractice case and underlying case-within-a-case. (Robert Herring. et al. v. Luce Fonvard 
Hamilton & Scripps, Deposition and Arbitration) 

Provided litigation consulting services (Federal District Court, Central District of California) in a 
trademark and Lanham Act case in the direct mail industry. My role was to assess unjust enrichment. 
(Stal'crest v. Publisher's Clearinghouse, Deposition and Trial) 

Provided litigation consulting services (Los Angeles Superior Court) in an unfair competition and 
below cost pricing dispute in the recreational vehicle industry. My role was to assess liability and 
damages. (Steelco, Inc. v. Lippert Components, Inc., Deposition) 

Provided litigation consulting services in a patent infringement dispute (Federal District Court, 
Central District of California) in the semi-conductor and video technology industries. My role was to 
assess reasonable royalty damages. (TLC v. Gennum) 

Provided litigation consulting services in a case involving valuation of a minority interest in a 
privately held corporation in the aerospace industry (The Court of Chancery of the State of 
Delaware). My role was to qualitatively and quantitatively value a control right held by the minority 
shareholder. (Ravtheon Aircrafi Holdings, Inc. v. Veritas Capital Fund, et. al) 

Provided litigation consulting services in a securities case (Superior Court for the State of California, 
County of Santa Barbara) involving alleged breach of contract and breach of fiduciary duty with 
respect to investment portfolio management. My role was to assess economic damages. (MTM 
Partners. Ltd. V Trainer Wortham & Co .. Inc.) 

Provided litigation consulting services in a patent infringement dispute (Federal District Court, 
Central District of California, Western Division) in the computer industry. My role was to assess 
reasonable royalty damages. (UNOVA. Inc. v. AceI' Incorporated, AceI' America Corporation, ~ 
Computer, Inc., Fujitsu, Ltd., Fujitsu PC Corporation, Gateway, Inc., Hewlett-Packard Company. 
NEC C01poration and NEC Computers, Inc.) 

Provided litigation consulting services (San Diego Superior Court) in a breach of contract in the 
telecommunications industry. My role was to assess damages. (Don Cameron v. Lloyds of London, 
General Agents Insurance Company of America. Inc. and the GAINSCO Companies, et al. 
Deposition) 

Provided litigation consulting services (Federal District COUli, Central District of California) in a 
patent infringement, unfair competition (Business & Professions Code 17200) tortious interference 
and breach of contract dispute in the clothing industry. My role was to assess damages, lost profits 
and reasonable royalties. (Tag-It Pacific. Inc. v. Pro-Fit Holdings Ltd., Deposition) 
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RICHARD W. DALBECK 
Vice President 

Provided litigation consulting services (Los Angeles Superior Court) in a breach of contract dispute in 
the credit card processing industry. My role was to assess damages. (Auerbach Acquisition 
Associates v. Greg Daily, Us. Bancorp et aI, Deposition) 

Provided litigation consulting services in a securities case (Arbitration before the National 
Association of Securities Dealers) involving alleged breach of fiduciary duty with respect to 
investment portfolio management. My role was to assess economic damages. (Schacht and Martin v. 
Merrill Lynch & Co., Inc. and Roger Engemann & Associates, Inc'; 

Provided litigation consulting services (Arbitration before the National Association of Securities 
Dealers) in a dispute involving alleged breach of fiduciary duty. My role was to assess damages. 
(Pisevich & Pisevich Profit Sharing Plan v. Associated Securities Corporation) 

Provided litigation consulting services (Superior Court, Province of Quebec, District of Montreal, 
Canada) in evaluating the transaction announced between BCE, Inc. and 6796508 Canada. My role 
was to assess the reasonableness of the transaction in relation to prevailing norms in the global capital 
markets. (BCE, Inc. v. 6796508 Canada, Trial) 

Provided litigation consulting services (United States District Court, Southern District of New York) 
involving investment advisory services. My role was to address industry norms and assess damages. 
(GAMCO Investors v. Vivendi Universal. SA., Deposition) 

Provided litigation consulting services (Los Angeles Superior Court) in a breach of contract dispute. 
My role was to assess valuation issues and the ability to raise capital. (Boeing Satellite Systems, Inc. 
v. ICO Global Communications, Deposition) 

Provided litigation consulting services in a breach of contract dispute in the artist gallery industry. 
My role was to assess damages. (Qsdl.v. The Thomas Kinkade Company, Arbitration) 

Provided litigation consulting services (United States District Court, Central District of California) in 
a patent infringement dispute in the high tech hardware industry. My role was to assess damages. 
(Schar/v. Applied Materials. Inc., Deposition) 

Provided litigation consulting services involving the marketing, distribution and retail practices in the 
satellite radio industry. My role was to address industry norms. (US. Electronics v. Sirius Satellite 
Radio, Inc., Arbitration, AAA, New York) 

Provided litigation consulting services (Los Angeles Superior Court) in a dispute involving tax 
advisory services. My role was to assess damages. (Hansen v. KPMG,LLP Deposition) 

Provided litigation consulting services (Court of Chancery, State of Delaware) in a breach of contract 
dispute involving the subprime lending industry. My role was to assess damages. (Accredited Home 
Lenders Holding Co. v. Lone Star Fund. Deposition) 

Provided litigation consulting services (United States District Court, Northern District of Cali fomi a) 
in a breach of contract dispute in the high tech hardware industry. My role was to assess damages. 
(Cardone!, Inc. v. IBM Corporation. Deposition) 

Provided litigation consulting services (United States District Court, Southern District of Cali fomi a) 
in a securities class action matter. My role was to address issues involving executive compensation. 
(In re PETCa Securities Litigation~ Deposition) 

Provided litigation consulting services (Chancery Court, Sullivan County, Bristol, Tennessee) in a 
shareholders derivative matter. My role was to address issues involving corporate governance. (In re 
King Pharmaceuticals. Inc. Derivative Litigation, Deposition) 
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RICHARD W. DALBECK 
Vice President 

Provided litigation consulting services (United States District Court, Central District of California) 
involving investment advisory services. My role was to address fiduciary duty and assess damages. 
(Looker, Looker Foundation v. Cambridge Associates., Deposition) 

Provided litigation consulting services in a case involving executive compensation. (United States of 
America v. Conrad Black, Ravelstan Corporation, John Boultbee. Mark Kipnis, Peter Atkinson., 
United States District Court, Northern District of Illinois, Eastern Division) 

Provided litigation consulting services (United States District Court, Central District of California) in 
a breach of contract dispute in the high tech hardware industry. My role was to assess damages. 
(Viewsonic Corporation v. AmTran TechnologY. Deposition) 

Provided litigation consulting services (Los Angeles Superior Court) in a dispute involving corporate 
governance issues related to a proposed acquisition in the entertainment industry. My role was to 
assess damages. (Friedman v. Intermix Media. Deposition) 

Provided consulting services in a dispute involving a multi-billion dollar, mixed-use, commercial 
project that included hotels, residential high-rise buildings, retail space, and a casino. We were 
retained to assist with the close-out of the project and prepare for litigation by analyzing, reconciling 
and reconstructing massive amounts of data. 

Page 6 of 6 

Lovejoy Declaration EXHIBIT 8, Page 9 of 9 SM 1079 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

SPECIAL MASTER 
THE HONORABLE BRUCE HILYER (RET.) 

Noted for cons ideration: March 6, 20 15 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR TH E COUNTY OF KING 

MOVE, INC., a Delaware corporation, 
REALSELECT, INC. , a Delaware 
corporation, TOP PRODUCER SYSTEMS 
COMPANY, a British Columbia unlimited 
liability company, NATIONAL 
ASSOClA nON OF REAL TORS®, an 
Illinois non-profit corporat ion, and 
REAL TORS® INFORMATIO N 
NETWORK, fNC. , an Illinois corporation, 

Plaint iffs, 

vs. 

ZILLOW, INC., a Washington corporat ion, 
and ERROL SAMUELSON, an individual, 

Defendants. 

Case No. 14-2-07669-0 SEA 

(PROPOSED( ORDER GRANTING 
PLAINTIFFS' MOTION TO COMPEL 
ZILLOWTO PRODUCE DOC UMENTS 
REGARDING ITS ACQUISITION OF 
TRULIA 

THI S MA ITER came before the Specia l Master on Plaintiff' s Motion to Compel Zillow 

to Produce Documents Regarding its Acquisition ofTrulia. The Special Master has reviewed: 

1. Plaintiffs' motion; 

2. The Declaration of Jack M. Lovejoy, with exhibits; 

3. Zillow's opposition; and 

4. Plainti ffs' reply. 

[PROPOSE D] ORDER GRANTING PLAINTIFFS· MOTION TO 
COMPEL ZI LLOW TO PRODUCE DOCUMENTS REGARDING 
ITS ACQU ISITION OF TRULIA - 1 

CABLE, L ANGEN BACH, 

K1 NERK & B AUER, LLP 
1000 SECONll AVENUE. SUITE 3500 

SEAlTLE. wAsHlr-:GTON98104£lNl 1080 
(206) 292-8800 ;:) 
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The Special Master is fully advised. NOW THEREFORE it is ORDERED: 

I. Plaintiffs' motion is GRANTED. 

2. Plaintiffs' Sixth Discovery Requests are timely. 

3. Zi llow is compelled to produce documents responsive to Plaintiffs' Sixth Discovery 

Requests when they come due. 

ENTERED this __ day of March, 20 15, at Seattle, Washington. 

Presented by: 

Jack M. Lovejoy 
Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 
Attorneys for Plaintiffs 

Hon. Bruce Hilyer (Ret.) 
Special Master 

CABLE, LANGENBACH, KJNERK & BAUER, LLP 
1000 Second Avenue, Suite 3500 
Seatt le, Washington 98104-1048 
(206) 292-8800 phone 
(206) 292-0494 facsimile 
jlovejoy@cablelang.com 
Irc@cablelang.com 

[PROPOSED] ORDER GRANTING PLAINTIFFS' MOTION TO 
COMP EL ZILLOW TO PRODUCE DOCUMENTS REGARDING 
ITS ACQUIS ITION OF TRULIA - 2 

CABLE, L ANGENBACH, 

K1 N£RK & BAUER, LLP 
1000 SECONll AVENUE. SUITE 3500 

SEAlTLE. wAsHIr-:GTON98104£lNl1081 
(206) 292-8800 ;:) 
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SPECIAL MASTER 
THE HONORABLE BRUCE HilYER (RET.) 

Noted For Consideration: March 6, 2015 

SU PERIOR COURT OF THE STATE OF WASHrNGTON 
FOR KrNG COUNTY 

MOVE, INC. , a Delaware corporation, 
REAlSElECT, INC., a Delaware 
corporation, TOP PRODUCERS 
SYSTEMS COM PANY, a Briti sh 
Columbia unlimited liab ility company, 
NAT [ONAl ASSOC [ATIO N OF 
REALTORS®, an Illinois non ~profit 
corporation, and REALTORS® 
INFORMATION NETWORK, rNC., an 
Illinois corporation , 

Plaintiffs, 

v. 

ZILLOW, INC. , a Washington corporat ion, 
ERROL SAMUELSON, an individual, and 
DOES [-20, 

Defendants. 
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I. INTRODUCTION 

Plaintiffs served ZillDw with req uests for production relating to Zillow's acqu isition 

ofTrulia on February 5, 20 I S- three months after the deadline to serve interrogatories and 

requests for production (October 31 ,2014), and over six months after the Trulia acquisition 

was made public (July 28, 2014). Although Zillow's objections are not due until March 5, 

Plaintiffs prematurely moved this Court to compel Zillow to produce these documents. 

Zillow intends to object to these discovery requests because (i) they are untimely (by a long 

shot), (ii) they seek di scovery of a potential claim which is currently the subject of a Motion 

to Amend and for which Plaintiffs have not shown a substantial factual basis; and (iii) they 

seek broad and burdensome discovery. lnstead of waiting for Zillow's objections or the 

outcome of its Motion to Amend, or even trying to show good cause to amend the deadline 

for written discovery, Plaintiffs insist that Zillow's timeliness objection is "baseless" because 

the parties agreed to a new Case Schedule. That Plaintiffs did not even bother to receive 

Zillow's objections and seek a conference before filing this motion is reason enough to deny 

it. But procedure aside, the motion should be den ied on the merits. 

Fi rst, Plaintiffs' motion rests on a misreading of the parties' Stipulation and Order Re 

Extension of Trial Date and Expiration of June 30 Preliminary lnjunction ("Stipulation to 

Continue the Tria l Date"). Specifically, Plaintiffs assume that: (i) because the parties 

stipulated to continue the tria l date, that previously expired deadlines were revived and 

extended, and (ii) the deadline to serve requests for production is the same thing as the 

di scovery cutoff. Both assumptions are wrong. As expla ined below, the parties explicitly 

negotiated a carefully worded stipulation that only ex tended the deadlines "beginning with 

the deadline/or possible primary witness disclosures." Lovejoy Decl ., Ex . 1 at 3 (attached to 
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I Plaintiffs' motion). The primary witness disc losure deadline was December 22, 2014, I but 
2 
3 pursuant to the parties agreement and Order Regarding [nitial Discovery Conference and 
4 
5 Discovery Plan ("Scheduling Order"), the deadline to serve requests for production and 
6 
7 interrogatories was several weeks before that (October 31). Lovejoy Decl. , Ex. 5 at 3. By its 
8 
9 plain terms, the Stipulat ion to Continue the Trial Date did not affect, much less " reset," the 

10 
I I deadline to serve requests for production. Moreover, the deadline for written discovery has 
12 
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always been different from the di scovery cutoff. Plaintiffs' attempt to conflate the two 

deadlines illustrates the underlying flaw with the ir motion, and ifaccepted would lead to 

serious complications moving forward . 

This is not hairsplitting. When the parties were negotiating the Stipulat ion to 

Continue the Trial Date, Zillow's counsel pushed hard for th is language to be included in the 

order prec ise ly because Zi llow did not want the other case deadlines to be reset. While 

Zi llow was willing to agree 10 an extension that wou ld allow the parties to complete existing 

discovery, its agreement specifically anticipated that the parties would be bound by the 

existing restrictions on the issuance of new written di scovery. Declaration of Susan Foster 

("Foster Decl."), fI~1 3 -4. Plaintiffs did not ask for thi s or any of the other preex isting 

deadlines to be revived and ex tended, and agreed that the newly-extended deadlines started 

only with the deadline for primary witness di sclosures. Jd. at fl5 . Plaintiffs cannot back 

away now from a commitment they made to Zillow as a condition to extend the trial date. 

Second, Plaintiffs' motion should be den ied because it is simply another way for 

Plaintiffs to get the Special Master to recons ider the dec ision to partially quash Plaintiffs' 

subpoena to Trulia. Notabl y, Plaintiffs do not even try to establi sh a factual basis for this 

I The Ordcr Regarding Initial Discovery Conference and Discovery Plan sct this date as 
Deccmbcr 8, 2015 but it was cxtended to Dcccmber 22, 2014 by Stipulation and Order datcd 
Decembcr 2, 2014. 
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I intrusive di scovery- relying instead on their flawed understanding of the Stipulation. 
2 
3 And finally, Plaintiffs' motion should be denied because it is impractica l, highl y 
4 
5 prejudicial to Zillow, and would only serve to increase dramatica ll y the already exorbitant 
6 
7 costs of this litigation. Specifica lly, should Plaintiffs prevail in conflating the written 
8 
9 di scovery dead line with the di scovery cutoff, then Zi llow will have to respond to new 

10 
II discovery requests up through September 8, 2015. This was specifica ll y di scussed at the 
12 
13 Parties' Initia l Discovery Conference and a dead li ne for written di scovery was established. 
14 
15 Having been fully aware of the merger and the evidence it now points to as of at least 
16 
17 August 2014, Plaintiffs cannot now seek burdensome discovery of baseless claims. Plaintiffs 
18 
19 may regret not serving these discovery requests on time, but it is not Zillow's responsibili ty 
20 
21 to compensate for Plaintiffs' strategic mistakes. Plaintiffs' motion should be denied. 
22 

11. ARGUMENT 23 
24 
25 
26 
27 

A. The Stipulation to Continue the Tria l Date Did Not Extend the Deadline to Serve 
Interrogatories and Requests for Production. 

28 The Court should deny Plaintiffs' motion to compel because it violates the Stipulation 
29 
30 to Continue the Trial Date, conflates the deadline to submit written di scovery with the 
31 
32 discovery cutoff, and breaches an agreement the parties reached in exchange for continuing 
33 
34 the trial date. 
35 
36 First, Plaintiffs' requests for production are much too late because the deadline to 
37 
38 serve written di scovery was over three months ago. Plaintiffs insist that their requests for 
39 
40 production are timely, based entire ly on the not ion that because the St ipulation to Continue 
41 
42 the Trial Date extended the discovery cutojJto September 8, 20 \5, it must have similarly 
43 
44 extended the deadline to serve requests for production. But Plaintiffs are wrong. The order 
45 
46 does not say that. Here is the relevant provision: 
47 
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I. The tria l date in thi s acti on is continued to October 26, 201 5 
or date after October 26, 201 5 that is set by the Superi or Court 
in light of the Superi or Court' s schedule, with the case 
schedule, beginnillg with tire deadline for po.\'!'iihle primary 
witlle.\'s disdosures , to be reset based on the new tria l date. 

Lovejoy Decl. , Ex. I at 3 (emphasis added). The phrase "beginning with the deadline for 

pm •. \-ible primary witlless disclosures," forecloses Plaintiffs' argument and underscores 

Zillow's timeliness obj ection. Instead of resetting the entire schedu le- as Plaintiffs 

suggest- the sti pulation explicitly carves out the deadlines that came b~fore the primary 

witness d isclosures. The key dead line in the di scovery plan that preceded the primary 

witness d isclosures was October 3 1, 2014, which was the " [I]ast da y to issue interrogatori es 

and requests for production, other than for liberal good cause shown." Lovejoy Decl., Ex. 5 

at 3. Thus, contrary to Plaintiffs ' asse rtions that Zillow is in "will ful vio lation o f the Court 's 

Order," Plf. Mot. at 3, the Stipulati on to Continue the Trial Date d id not affect the written 

d iscovery dead line. Far from violating the stipulated order, Zillow's timeliness objection 

fl ows directly from the stipulati on s igned by the parties to thi s litigation. 

Nevertheless, Plaintiffs ins ist that because they served their Trulia Requests for 

Production "seven months before [the new] discovery cuto ff," Plf. Mot. at 3, that their 

requests are time ly. In making this argument, Plainti ffs conflate the deadline to submit 

interrogatori es and requests fo r production with the d iscovery cutoff. But those are two 

di ffe rent things. The stipulated Order Regarding Initi al Discovery Conference and Discovery 

Plan ("Schedu ling Order") itse lf makes thi s distinction. Lovejoy Decl ., Ex. 5 at 3. 

According to the Scheduling Order, the " [I]ast day to issue interrogato ries and requests for 

productio n" was October I , 2014. Id. But the " [ d] iscovery cutoff' was set for March 23, 

201 5. Id. These are tw o different deadlines. The Stipulatio n extended the latter, but left the 

former in place . That di stinction makes sense because di scovery is more than s imply 
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I interrogatories and requests for production; it also includes, for example, depositions and 
2 
3 requests for admission. 2 In complex cases like this, it is often necessary to carve out separate 
4 
5 di scovery dead lines so that the parties can respond to document requests, review document 
6 
7 productions, and prepare for depositions and di spositive motions. In glossing over this 
8 
9 di stinction, Plaintiffs effectively are asking the Court to rewrite three orders: (i) the 

10 
II Scheduling Order; (ii) the Stipulation to Continue the Trial Date; and (iii) the Amended Case 
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Schedule. Plaintiffs should not be allowed to use a motion to compel to rewrite stipulations 

and orders to which the parties agreed to be bound. 

And finally, the Court should deny Plaintiffs' motion because Plaintiffs committed to 

these deadlines when the parties agreed to the stipulation. Specifically, Zillow's counsel 

(Susan Foster) and Plaintiffs' counsel (Brent Caslin) negotiated the word ing of the 

Stipulation to Continue the Trial Date. Foster Decl. , '12. Zillow's counsel pushed for the 

phrase "beginning with the deadline for possible primary witness disclosures" so that the 

parties would remain bound to previously expired deadlines, including the earli er deadline 

for written discovery (which had already passed). Id. at 'l~ 3.4. Zillow would not agree to a 

st ipulation that reopened written discovery and other deadlines in the case. Move's counsel 

agreed to the language as a condition to extend the trial date. Jd. at ~ 4·5. 

But now a different attorney representing Plaintiffs want to renege on that agreement. 

In fact , Plaintiffs served their outdated requests for production on the same day the parties 

st ipulated to the trial continuance. It may be that thi s other attorney simply did not know 

about the commitment his co-counsel made on Plaintiffs ' behalf to maintain the written 

di scovery deadline, and genu inely thought that the written discovery deadline had been 

2 In fact, the Scheduling Order spec ifi es that requests for admission "are not subject to the 
October 31, 201 4 deadline and instead are subject to the March 23, 2015 discovery cutoff'- which 
further illustrates the distinction that Plainti ffs fail to grasp. Lovejoy Decl ., Ex. 5 at 3, n.1. 
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I extended. But whether Plaintiffs' attorneys properl y communicated with one another that the 
2 
3 written discovery deadline was not being extended before filing these late di scovery requests 
4 
5 does not matter. Plaintiffs are now bound by the agreement their counsel made to induce 
6 
7 Zillow to stipulate to a trial continuance: the trial was continued, but the deadline for written 
8 
9 di scovery was not. Plaintiffs may not like it, but they now must accept the consequences of 

10 
I I thi s arrangement. 
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Because Plaintiffs already agreed not to ex tend the written discovery deadline, 

Plaintiffs' requests for production are far too late (by three months) and its motion should be 

denied. 

B. The Special Master Already Concluded That Plaintiffs Have Not Established 
Good Cause for This Discovery. 

Plaintiffs' requests for production ask for all communications regarding the Trulia 

acquisition, and all documents related to Zillow's reasons for acquiring Trulia and the date 

on which Zillow launched on sllch efforts . Lovejoy Oecl. , Ex. 2. To overcome Zi llow's 

timeliness objections, Plaintiffs must show "good cause." See Scheduling Order. But in 

their motion Plaintiffs do not even try to establish good cause. In fact, Plaintiffs relegate to a 

footnote (and in pass ing) the notion that these documents are somehow relevant and 

important to Plaintiffs' claims. See Plf. Motion to Compel at 3-4, nn. 3 & 4. But even then, 

Plaintiffs do not bother to analyze how or why these documents are relevant, other than to 

point out that Zillow has also asked for them.) But shadow boxing Zillow's di scovery 

requests does not establi sh the factual basis that Plaintiffs wou ld need to obtain thi s di scovery 

3 Realizing their error, Plaintiffs wi ll no doubt emphasize relevance and good cause in their 
repl y brief. But the Court should discount any good cause argument Plaintiffs raise in their rep ly as 
an improper sandbagging tactic. To the extent these documents were important to Plaintiffs' claims, 
they should have made that case in their opening brief. Zi llow obviously cannot respond to new 
arguments in a reply brief. 
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I in a trade sec rets case, even if the requests were timely.4 See Microwave Research Corp. v. 
2 
3 Sanders Assocs., Inc., 110 F.R.D. 669, 674 (D. Mass. 1986) (noting that in a trade secrets 
4 
5 case p la intiffs first must demonstrate a "substantial factual basis" for their trade secret 
6 
7 misappropriation claims before permitting di scovery of defendants' trade secret information). 
8 
9 In a halfhearted effort to drum up a factual bas is for this discovery, Plaintiffs once 

10 
II again parrot the same tired (and unsupported) line they have used many times before: that 
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Mr. Samuelson " pla inly" tipped offZi llow to a potentia l MovelTrulia merger. Mot. at 2. 

A fter rev iewing tens of thousands of documents- including Mr. Samuelson 's entire inbox-

Plaintiffs base this allegation on a single e~maif that Mr. Samuelson wrote to Z illow w hen he 

was negotiating the stock grant portion of hi s employment agreement. Here is w hat Mr. 

Samuelson wrote: 

However, the future we discussed included an imp li cit 
assumption that there w ill be no significant moves by Z illow 
competitors, the rea l estate industry, or other constituents. I 
expect that both the industry and the large onl ine players (in 
real estate, rentals, and finance) w ill behave an d respond 
diffe rently in 20 14115 . ... [and sllch chan~es] certa inl y cou ld 
impact Zillow's va luation in the near tenn . 

Accord ing to Plaintiffs ' latest conspiracy theory, that e-mai l was a secret code to Zillow 

about a potential MovelTrulia merger. Mot. at 2. And apparently thi s secret code was so 

effective that, accord ing to Plaintiffs, it spurred Zi llow to "swoop in" w ith $2.5 billion to 

4 Despite the untimel y nature of these requests, as a show of good faith Zi llow has agreed to 
produce those non-pri vileged documents submitted to the Special Master in camera . Zillow has also 
searched the non-produced documents from Mr. Beardsley prior to July 12, the date when Zi llow and 
Trulia firs t exchanged tenns, and has found no communicat ions by Mr. Beardsley regarding the 
acquisition or potential acquisition ofTrulia. Foster Decl ., ' /6. Plaintiffs already have Mr. 
Samuelson's entire email inbox. Jd. Zillow is not aware of any document from either Mr. Samuelson 
or Mr. Beardsley indicating that either one had any input or invo lvement in the potential acquisition 
ofTrulia. Id. 

S This e-mai l was attached as Exhibit H to the Dec laration of Kathleen O'Sullivan in Support 
of Defendant Zil low, Inc.'s Opposition to Plaintiffs' Motion for Reconsideration of the Special 
Master' s January 26, 2015 Supplemental Order (Trulia Subpoena). 
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I acquire Trulia at a 70% markup. Id. With reasoning like that, it is no surprise that the 
2 
3 Special Master concluded that there was no factual basis for Plaintiffs to obtain th is same 
4 
5 di scovery from Tru lia. Plaintiffs should not be allowed to obtain from Zi llow what they were 
6 
7 not a llowed to obtain from Trulia. Timeliness as ide, Plaintiffs still lack a factual bas is for 
8 
9 thi s di scovery. 

10 
II Plaintiffs are sure to insist in their reply brief that what matters most is the bare fact 
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that they have theorized that Mr. Samuelson misappropriated Plaintiffs' confidenti al 

infonnat ion regarding Tru lia, not whether their theory makes sense, or whether there is any 

basis to support it. But wild theories do not give plaintiffs in trade secret cases carte blanche 

to obtain discovery on their competitors' trade secrets.6 The standard here is not Rule 56, 

where all of Plaintiffs' factual allegations are taken as true, but rather the more exacting 

standard that courts apply before ordering a party to turn over sensitive documents to a 

competitor during a trade secrets case- namely, that Plaintiffs establish a factual basis for 

their allegation of misappropriation. See Microwave Research COIp., 110 F.R.D. at 674 ; 

Pliritan-Bennell COfp. v. Pruitt, 142 F.R.D. 306 (S.D. Iowa 1992) (denying di scovery 

because "[t]he Court is not yet persuaded that [plaintiff] had demonstrated a 'substantial 

factual basis' for its claim"); Avaya Inc. v. Cisco Sys., Inc., No. 10-588 1 (FLW), 20 11 WL 

49628 17, at * 1-3 (D.N.J. Oct. 18,2011 ) (requiring plaintiffs to make out a prima faci e case 

prior to allowing discovery to proceed). 

6 See Brent Caslin , Secret Weapon: Understanding What Constitlltes "Reasonable 
Particlilarity" Can Be the Decisive Element ill Trade Secret Litigation, al 48, Los Angeles Lawyer 
Magazine (Apr. 2004) ("Because the infonnation rcquestcd in almost every trade sccrct dispute is 
itsel f valuable, defendants should not be reticent about attempting to place tight restrictions on 
discovery. Limits on discovery are often approved, even those that are novel in their approach."). A 
copy orthis article, which was wri tten by Plaintiffs' counsel, was previously submitted to the Special 
Master. 
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I Here, after reviewing documents in camera, the Special Master denied Plaintiffs' 
2 
3 attempt to extract this same discovery from Tnliia because the documents show that Zillow's 
4 
5 interest in acquiring Trulia had nothing to do with Mr. Samuelson, and predated hi s 
6 
7 employment at Zi llow. Ln other words, as in Microwave Research, Plaintiffs only "fear and 
8 
9 suspect" wrongdoing, but they have not presented a substantial factual basis that would 

10 
I [ justify giving them access to their compet itors' trade secret infonnation. 7 

12 
13 But even assuming, arguendo, that these documents are important for Plaintiffs' 
14 
15 claims, that wou ld just make Plaintiffs' failure to serve timely discovery requests even less 
16 
17 excusable. Plaintiffs knew about Zi llow's acquisition ofTrulia back in July, when the dea l 
18 
19 became public. The document on which they now rely was produced to them in June and 
20 
21 used by them in connection with their Opposition to Defendants' Motion for Reconsideration 
22 
23 in August. Plaintiffs had over three months before the October 31 deadline to submit 
24 
25 requests for production- and they took full advantage, serv ing Zillow with 140 requests/or 
26 
27 production. Not a single one of those requests asked for documents relating to the Trulia 
28 
29 acquisition. Now, six months after the acquis ition, and three months after the deadline, 
30 
31 Plaintiffs want a "do-over"- not because they learned something new, but because they 
32 
33 realized their mistake. Plaintiffs are not entitled to a mulligan on discovery simply because 
34 
35 they regret their decision not to ask for these documents before the dead line. At thi s stage in 
36 
37 the litigation, Zi llow cannot be asked to make up for Plaintiffs' strategic errors. 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

7 The court in MicrOlvave Research CO/po observed that "when discovery of a defendant ' s 
alleged trade secrets and confident ial information is sought in litigation regarding misappropriation 
by a defendant of a plaintiffs trade secrets or confidential information, il is /101 enough to analyze the 
requested discovelY in terms o/relevance . . .. [n order to protect a corporate defendant from having 
to reveal its trade secrets and confidential information to a competitor during discovery, a plaintiff 
must demonstrate that there is afacillal basis for its claim." 110 F.R.D. at 672 (emphasis added). 
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I In sum, even if Plaintiffs could get around the plain language of the St ipulation 10 
2 
3 Continue the Trial Date, and their own commitment not to reset the written di scovery 
4 
5 deadline, Plaintiffs' motion should still be denied because they have not established a factual 
6 
7 basis to justify the intrus ive discovery they now seek, much less "good cause" to do so after 
8 
9 the deadline. 

10 
11 
12 

c. Plaintiffs' Argument Is Unworkable and Would Subject Zillow to Significant 
Prejudice. 

13 
14 Plaintiffs' motion also should be denied because contlating the written discovery 
15 
16 deadline with the discovery cutoff would be unreasonable, unworkable, and ex tremely 
17 
18 prejudicial 10 Zillow. 
19 
20 First, Plaintiffs' argument is unreasonable because it not only wou ld allow Plaintiffs' 
21 
22 pending Trulia-related discovery requests to go forward , but also would allow Plaintiffs to 
23 
24 serve even more requests for production anytime during the next seven months. In other 
25 
26 words, if the Court gran ts Plaintiffs' motion, Zi llow wi ll be responding to requests fo r 
27 
28 production lUltil September 8, 20 IS- nearly a year after the deadline. That is unreasonab le 
29 
30 on it s face, and precisely the oppos ite of what the parties had in mind when they stipulated to 
31 
32 a continuance. 
33 
34 Second, Plaintiffs' argument is unworkable. The di scovery requests the parties 
35 
36 submitted before the October 31 deadline have already led to numerous discovery disputes, 
37 
38 and prompted the Court to appoint a Special Master. But if Plaintiffs' motion is granted, the 
39 
40 entire di scovery process will be reset, which means the parties and the Court wi ll be mired in 
41 
42 a fresh round of di scovery disputes. The parties will have to renegotiate their search tenns, 
43 
44 the custodians, and their production timelines. This would even put the October trial date in 
45 
46 jeopardy. The Stipulation to Continue the Trial Date was intended to give the parties time to 
47 
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I prepare for tri al by reviewing the documents responsive to requests already issued and to 
2 
3 conduct depositions based on those productions- nol to provide more time to submit new 
4 
5 di scovery requests altogether. In fact , Plaintiffs' motion to continue the trial date bears thi s 
6 
7 out: in that motion, Plaintiffs asserted that they needed more time to review and respond to 
8 
9 the di scovery that had a lready occurred, not more time to serve entirely new requests for 

10 
I [ production. See Plf. Motion to Modify Case Schedule at 8 (observing that "there are still 
12 
13 many documents to review," and depositions to take, but not suggesting that the parties will 
14 
15 be submitting new document requests). 
16 
17 Third, accepting Plaintiffs' argument would be extremely prejudicial to Zi llow which 
18 
19 already spent the time and effort to submit its di scovery requests on time, and has been 
20 
21 work ing diligently ever since to make sure its pending di scovery requests are answered. As 
22 
23 Plaintiffs point out in their motion, Zillow even asked Plaintiffs for documents relating to 
24 
25 Move 's potential merger with Tru lia. Four months later, Plaintiffs have yet to produce any 
26 
27 of these documents, and are now suggesting that they will not produce them unless Zillow 
28 
29 responds to Plaintiffs' untimely requests. In other words, Plaintiffs are ho lding Zillow's 
30 
31 timely document requests hostage to Plaintiffs' untimely requests. Ln fact , Plainti ffs even 
32 
33 suggest that because Zillow recently followed up on its pending discovery requests, that 
34 
35 Zillow has somehow conceded that Plaintiffs' untimely Tru lia· related requests are proper. 
36 
37 But Plaintiffs' posturing is not a legal argument; it is a sleight of hand. That Zillow served a 
38 
39 request for production (which simply asked for aU documents relating to Plainti ffs claims) 
40 
41 before the deadline, and in view of Plaintiffs ' claims followed lip on that request , does not 
42 
43 excuse Plaintiffs' fai lure to meet the deadline. 
44 

D. Plaintiffs ' Motion and Order is Premature and Overbroad 45 
46 
47 Zillow's objections to Plaintiffs' req uest are not due until March 5, 20 15. Plaintiffs 
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cannot preempt Zillow's right to make individual objections as to the proper scope of 

discovery by this motion. Accord ingly, even if the COlirt were inclined to grant thi s motion, 

Paragraph 3 of Plaintiffs' Proposed Order should be stricken. 

III. CONCLUSION 

Zillow respectfu ll y requests that the Court deny Plaintiffs ' motion because it is 

inconsistent with the Stipulation to Continue the Trial Date, reneges on the parties' 

agreement to keep the ex isting written di scovery deadline, and wou ld lead to an 

unreasonable, unworkab le, and prejudicial discovery process moving forward. 

DATED: March 4, 20 15 
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ZILLOW, INC., a Washington corporation , 
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I, SUSAN FOSTER, bereby declare: 

l. I have personal knowledge of the facts stated below and am competent to 

testify regarding the same. I am one of the attorneys representing defendant Zillow, lnc. 

("Zillow") in this matter. 

2. I personally negotiated with Plaintiffs' counsel, Brent Cas lin, the parties' 

Stipu lation and Order Re Extension of Trial Date and Expiration of June 30 Preliminary 

injunction ("Stipulation to Continue the Trial Date"). 

3. When the parties were negotiating the Stipulation to Continue the Trial Date , 

Zillow's counsel included the language clarifying that not all dates would be reset with the 

trial continuance. Zillow did not want the other case deadlines to be reset including the 

existing restrictions on the issuance of new written discovery. Instead the remaining time 

for discovery should be used for depositions and expert discovery. 

4. Attached as Exhibit A is a true and correct copy of an emai l thread between 

Brent Cas lin , plaintiffs ' counse l, and me dated February 3, 20 15, along with the final draft 

version of the terms of the Stipulation to Continue the Trial Date. In an earli er e·mail during 

this exchange, Mr. Caslin asked me about "the intent" of the limiting language in 

paragraph I of the Stipulation to Continue the Trial Date. I clarified that the parties would 

not be "setting all dates as if this were a new case filing." The final draft that Mr. Caslin 

sent back to me kept in the phrase " beginning with the deadline for possible primary witness 

disclosures." This ensured that the deadline for written discovery- which had already 

passed- would not be reset. Plaintiffs agreed to this language and indicated that they did 

not believe there was any disagreement. 

5. At no point during the parties' negot iation over the Stipulation to Continue 

the Trial Date did Plaintiffs ever ask to reset the written discovery deadl ine. 
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6. Despite the untimely nature of these requests, and as a show of good faith , 
2 
3 Zillow has agreed to produce those non-privileged documents submitted to the Special 
4 
5 Master in camera. Zillow has also searched the non-produced documents from Mr. 
6 
7 Beardsley prior to July 12, the first date on which Zillow and Tru lia exchanged terms, and 
8 
9 has found no communications by Mr. Beardsley regarding the acquisition or potential 

10 
[1 acqu isition ofTru lia. Plaintiffs already have Mr. Samuelson's entire emai l inbox. Having 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

conducted a good faith review, Zillow is not aware of any document reflecting that Mr. 

Samuelson or Mr. Beardsley had any input or involvement in the potentia l acquisition of 

Tru lia. 

I declare under penalty of perjury of the State of Washington that the 
foregoing is true and correct. 

Signed at Seattle, Washington, thi s 4th day of March, 2015. 
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From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Here you go. 

Brent Caslin 
1-213-239-51 50 OFFICE 
1-213-422-0427 MOBILE 

Caslin, Brent <BCaslin@jenner.com> 
Tuesday, February 03,20153:10 PM 
Foster, Susan E. (Perkins Coie) 
Barnes, Clem (CBarnes@GrahamDunn.com) 
RE: Stipulation re Trial Date and PI 
Final Stipulation re Continuance, Bond, Appeal, PI.docx 

CONFIDENTIALITY WARNING: This email may contain privileged or confidential information and is for the sole use of the 
intended recipient(s). Any unauthorized use or disclosure of this communication is prohibited. If you believe that you have 
received this email in error, please notify the sender immediately and delete it from your system. 

-----Original Message-----
From: Foster, Susan E. (Perkins Coie) [maillo:SFoster@perkinscoie.com] 
Sent: Tuesday, February 03, 2015 2:13 PM 
To: Caslin , Brent 
Cc: Barnes, Clem (CBarnes@GrahamDunn.com) 
Subject: RE: Stipulation re Trial Date and PI 

Assuming no other changes I have approval from Zillow for March 22. Susan 

----Original Message----
From: Caslin, Brent (mailto:BCaslin@jenner.com] 
Sent: Tuesday, February 03, 2015 1:50 PM 
To: Foster, Susan E. (Perkins Coie) 
Subject: Re: Stipulation re Trial Date and PI 

Thanks. This is close . Can you move a week to March 227 I have a call at 2 pm and will try to get them to move down to 
22 and that'll get it done. 

On Feb 3, 2015, at 12:13 PM , Foster, Susan E. (Perkins Coie) 
<SFoster@perkinscoie.com<mailto:SFoster@perkinscoie.com» wrote: 

Brent - Please see the red line attached. Zillow can agree to set aside the permanent injunction issue but cannot further 
compromise on the date for expiration of the PI. Dropping the appeal is a significant step for which Zillow expects to 
receive due value and March 15, 2015 is more than a year after Mr. Samuelson's resignation . I look forward to your 
response. Susan 

From: Caslin , Brent (mailto:BCaslin@jenner.com] 
Sent: Tuesday, February 03, 201511 :39 AM 
To: Foster, Susan E. (Perkins Coie) 
Cc: Barnes, Clem (CBarnes@GrahamDunn.com<mailto:CBarnes@GrahamDunn.com»; O'Sullivan, Kathleen M. (Perkins 
Coie); Lawrence Cock; Stone, Richard l.; Sares, Nick 
Subject: RE: Stipulation re Trial Date and PI 

Here you go. Suggest we leave perm inj issue alone and argue law at pre-trial I trial I post-trial if it remains an issue. 

From: Foster, Susan E. (Perkins Coie) [mailto:SFoster@perkinscoie.com] 

SMl103 



Sent: Tuesday, February 03, 2015 11 :14 AM 
To: Caslin , Brent 
Cc: Barnes, Clem (CBarnes@GrahamDunn.com<mailto:CBarnes@GrahamDunn.com»; O'Sullivan, Kathleen M. (Perkins 
Coie); Lawrence Cock; Stone, Richard L.; Saros, Nick 
Subject: RE: Stipulation re Trial Date and PI 

Brent - It sounds like we are close. Re the permanent injunctive relief my main concern is as with preliminary injunctive 
relief i.e. that it not be based on the same alleged misconduct or claims of inevitable disclosure. Susan 
From: Caslin, Brent [mailto:BCaslin@jenner.com] 
Sent: Tuesday, February 03, 2015 11 :10 AM 
To: Foster, Susan E. (Perkins Coie) 
Cc: Barnes, Clem (CBarnes@GrahamDunn.com<mailto:CBarnes@GrahamDunn.com»; O'Sullivan, Kathleen M. (perkins 
Coie); Lawrence Cock; Stone, Richard L.; Saros, Nick 
Subject: RE: Stipulation re Trial Date and PI 

Hi Susan. I'm hoping to send you a red line shortly for your consideration. It is circulating on our side. Here's a preview, 
in order of distance between our positions. 

n We accepted the paragraph reference you added and some of your other new language. 

n In the next version you'll see we've struck "All other dates to remain the same" in the first paragraph of the stipulation. I 
don't think this is a disagreement, just that the language that doesn't make sense to us. I presume, if we ink a deal, the 
Court will set a new trial date and various discovery and disclosure deadlines that flow from the trial date. I think you have 
the same view. If you can think of clearer language, perhaps changing the first sentence, please do so. 

n We understand your desire to stop us from simply filing a new request for an injunction, based on the same alleged 
misconduct, after you dismiss the appeal. That makes sense. We, on the other hand, don 'I want to a deal to preclude 
interim relief if something new occurs or in connection with the contempt proceedings. I'm trying to craft some language 
that addresses both concerns. 

n Finally, the plaintiffs can't I won't agree to eliminate permanent injunctive relief if the matter proceeds to trial and 
decision. If that's a deal breaker let me know so we can stop and turn to the many other things we need to accomplish 
together on this case, such as deposition scheduling as you reference below. 

We understand the court is likely to rule at any moment on the motion for a continuance. We're moving as fast as we can 
and appreciate your patience. Brent. 

From: Foster, Susan E. (Perkins Coie) [mailto:SFoster@perkinscoie.com] 
Sent: Tuesday, February 03, 2015 10:27 AM 
To: Caslin, Brent 
Cc: Barnes, Clem (CBarnes@GrahamDunn.com<mailto:CBarnes@GrahamDunn.com»; O'Sullivan, Kathleen M. (Perkins 
Coie); Lawrence Cock; Stone, Richard l. ; Saros, Nick 
Subject: RE: Stipulation re Trial Date and PI 

HI Brent - Can you advise re status? Need to focus on deposition scheduling and notices which will of course vary 
depending on continuance. Susan 

From: Foster, Susan E. (Perkins Coie) 
Sent: Monday, February 02, 20154:50 PM 
To: 'Caslin , Brent' 
Cc: Barnes, Clem (CBarnes@GrahamDunn.com<mailto:CBarnes@GrahamDunn.com»; O'Sullivan, Kathleen M. (Perkins 
Coie); Lawrence Cock; Stone, Richard L.; Saros, Nick 
Subject: RE: Stipulation re Trial Date and PI 

Yes. That is in the original. We are not setting all dates as if this were a new case filing. Susan 
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From: Caslin, Brent (mailto:BCaslin@jenner.comj 
Sent: Monday, February 02, 20154:41 PM 
To: Foster, Susan E. (Perkins Coie) 
Cc: Barnes, Clem (CBarnes@GrahamDunn.com<mailto:CBarnes@GrahamDunn.com»; O'Sullivan, Kathleen M. (Perkins 
Coie); Lawrence Cock; Stone, Richard L.; Saros, Nick 
Subject: RE: Stipulation re Trial Date and PI 

Susan, 

Would you please help me understand the intent of the sentence added at the end of the first paragraph of the stipulation. 
The paragraph looks like this: 

"The trial date in this action is continued to October 26, 2015 or a date after October 26, 2015 that is set by the Superior 
Court in light of the Superior Court's schedule, with all deadlines in the case schedule, beginning with the deadline for 
possible primary witness disclosures, to be reset based on the new trial date. All other dates are to remain the same." 

What other dates would remain the same, if the clerk's resetting all the dates based on the new trial date? Thanks for 
your time. Brent. 

From: Foster, Susan E. (Perkins Coie) [maillo:SFoster@perkinscoie.comj 
Sent: Monday, February 02, 2015 3:36 PM 
To: Caslin , Brent 
Cc: Barnes, Clem (CBarnes@GrahamDunn.com<mailto:CBarnes@GrahamDunn.com»; O'Sullivan, Kathleen M. (Perkins 
Coie) ; Lawrence Cock 
Subject: RE: Stipulation re Trial Date and PI 

Hi Brent - Your timing is good. I was able to get a decision earlier this morning that Zillow will not seek to incorporate an 
agreement on the Contempt motion as part of this agreement. However, they will require an earlier date in exchange for 
dropping the appeal. Additionally, if they are dropping the appeal they do not want to see yet another PI that they need to 
then take up on appeal , yet again. As such I added that language back into the agreement. 

Attached is a redline so that you can more easily see the changes. Look forward to your response. Susan 

P.S. Clem is still trying to get hold of Errol to get final agreement on this draft. But, if there is a desire to do something 
before Judge Chun rules I thought we should get back to you sooner rather than later. 

From: Caslin, Brent [mailto:BCasJin@jenner.comj 
Sent: Monday, February 02, 2015 2:26 PM 
To: Foster, Susan E. (Perkins Coie) 
Cc: Barnes, Clem (CBarnes@GrahamDunn.com<mailto:CBarnes@GrahamDunn.com»; O'SUllivan, Kathleen M. (Perkins 
Coie); Lawrence Cock 
Subject: RE: Stipulation re Trial Date and PI 

Susan, 

Please take a look at the attachment. We used your draft document to create a new version of a potential agreement for 
your consideration . Thanks for your time. Brent. 

From: Foster, Susan E. (Perkins Coie) [mailto:SFoster@perkinscoie.comj 
Sent: Saturday, January 31,20155:13 PM 
To: Caslin, Brent 
Cc: Barnes, Clem (CBarnes@GrahamDunn.com<mailto:CBarnes@GrahamDunn.com»; O'Sullivan, Kathleen M. (Perkins 
Coie) 
Subject: Stipulation re Trial Date and PI 

Hi Brent - Can you advise re status on your end? I am still working on approvals but am trying to keep the process 
moving. The most significant issue on my end is the contempt motion. The sense is that if Plaintiffs are going to engage 
in these types of tactics we should just go full out and get our vindication at trial and on appeal. Will you drop it? As you 
will see from our response the Transition memo is nothing like the roadmap you have described and I am not sure that the 
Court will look kindly on a request for such a significant sanction with so lillie basis. I know that Zillow and Samuelson do 
not. 
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In any event, as I said, I am trying to keep this moving while folks hash this out. Attached is a proposed stipulation and 
order. I have not heard from everyone on our side re the form but I have received substantial input so I think it is worth 
circulating for discussion. A few notes: 

1. There are some complexities due to the appeal. The fastest way of resolving those seem to be to file the notice of 
withdrawal of the appeal immediately and then let the trial court's order become effective (rather than having it be effective 
as of the date it is entered). 

2. I was struggling with how to ensure that the withdrawal of the appeal does not prejudice the parties' positions i.e. 
give up rights that may exist if the PI is overturned. By this stipulation and order we will give up right to pursue bond but 
we shouldn't be in a worse position going forward. As such. we propose vacating the Order and exonerating the bond. 

I think the remaining terms were previously discussed. One question though: Was the October 26, 2015 date given to you 
by the clerk? Or is it a proposal? If the later, I would change the language somewhat or contact the court so as not to be 
presumptuous of the Court's calendar. 

Look forward to your thoughts. Susan 

From: Foster, Susan E. (Perkins Coie) 
Sent: Friday, January 30, 2015 6:01 PM 
To: Caslin . Brent 
Subject: RE: Motion to Extend 

I'll prepare something in the morning. Take care. Susan 

Sent from my Windows Phone 

From: Caslin, Brent<mailto:BCaslin@jenner.com> 
Sent: 1/30/20154:35 PM 
To: Foster. Susan E. (Perkins Coie)<maiito:SFoster@perkinscoie.com> 
Subject: RE: Motion to Extend 
Hey Susan -- have not been able to get in touch with everyone to discuss your counter-proposal and, in light of the time, 
just want to let you know. I'll try again in the morning and send a note. I have some fear the devil's in the details so, if 
you have a whip smart young lawyer over there who could put together a short stip for us to chew on, I'd be grateful. In 
any event, thanks. Brent. 

From: Foster, Susan E. (Perkins Coie) [mailto:SFoster@perkinscoie.com] 
Sent: Friday, January 30, 2015 9:58 AM 
To: Caslin , Brent 
Subject: RE: Motion to Extend 

Hey Brent, left you a VM a little after 9. Give me a call when you get a chance: 206359 8846. Susan 

From: Caslin, Brent (mailto:BCaslin@jenner.com] 
Sent: Thursday, January 29, 2015 6:39 PM 
To: Foster, Susan E. (Perkins Coie) 
Subject: RE: Motion to Extend 

Thank you. 

From: Foster, Susan E. (Perkins Coie) [mailto:SFoster@perkinscoie.comj 
Sent: Thursday, January 29, 2015 6:21 PM 
To: Caslin , Brent 
Subject: Motion to Extend 

Brent - Just wanted to let you know that I have been unable to talk with the necessary decision maker at Zillow. I expect 
to chat with him in the morning and will reach out to you then. Susan 
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Susan E. Foster I Perkins Coie LLP 
1201 Third Avenue, Suite 4800 
Seattle , Wa. 98199 
206.359.8846 I Fax: 206.359.9846 I sfoster@perkinscoie.com<mai lto:sfoster@perkinscoie.com> 

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, 
please advise the sender by reply email and immediately delete the message and any attachments without copying or 
disclosing the contents. Thank you. 

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, 
please advise the sender by reply email and immediately delete the message and any attachments without copying or 
disclosing the contents. Thank you. 

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, 
please advise the sender by reply email and immediately delete the message and any attachments without copying or 
disclosing the contents. Thank you. 

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, 
please advise the sender by reply email and immediately delete the message and any attachments without copying or 
disclosing the contents. Thank you. 

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, 
please advise the sender by reply email and immediately delete the message and any attachments without copying or 
disclosing the contents. Thank you. 

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, 
please advise the sender by reply email and immediately delete the message and any attachments without copying or 
disclosing the contents. Thank you. 

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, 
please advise the sender by reply email and immediately delete the message and any attachments without copying or 
disclosing the contents. Thank you. 
<Draft Slip Feb 3.docx> 

NOTICE: Th is communication may contain privileged or other confidential information. If you have received it in error, 
please advise the sender by reply email and immediately delete the message and any attachments without copying or 
disclosing the contents. Thank you. 
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SUPERIOR COURT OF THE STAT E OF WASHINGTON 

FOR KING COUNTY 

MOVE, INC. , a Delaware corporation, 
REALSELECT, INC., a Delaware 
corporation TOP PRODUCERS 
SYSTEMS COMPANY, a British 
Columbia unlimited liability company, 
NA nONAL ASSOClA TION OF 
REALTORS®, an Illinois non-profit 
corporat ion, and REAL TORS® 
INFORMA nON N ETWORK, INC. , an 
Illinois corporation, 

Plaintiffs, 

v_ 

40 ZILLOW, INC., a Washington corporation, 
41 ERROL SAMUELSON, an individual , and 
42 DOES 1-20, 
43 
44 Defendants. 
45 
46 
47 

No. 14-2-07669-0 SEA 

IPROPOSEDI STIPULATION AND 
ORDER RE EXTENSION OF TRIAL 
DATE AND EXPIRATION OF JUNE 30 
PRELIMINARY INJUNCTION 

[CLERK'S ACTIO N REQUrRED] 

FINAL 

[PROPOSED] STIPULATION AND ORDER RE 
TRIAL DATE AND PRELIMINARY INJU NCTION 

Perkins Coie LLP 

120 1 Th ird Avenue, Su ite 4900 
Seattle, WA 98 101-3099 

Phone: 206.359.8000 
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I. STIPULATION 

WHEREAS, thi s civil action was commenced by Move, Inc. , Real Select, Inc., Top 

Producers Systems Company, the National Assoc iation of Realtors, and Realtors 

Information Network ("the plaintiffs") on March 17, 20 14 all eging, among other things, 

violations of fiduciary duty and the misappropriation of trade secrets by defendants Erro l 

Samuelson and Zi llow, Inc. ("the defendants") ; 

WHEREAS, the defendants dispute the plaintiffs ' claims in this matter and assert 

that their conduct has been lawful ; 

WHEREAS, following an application from the plaintiffs, the Court entered Findings 

of Fact, Conclusions of Law and Preliminary Injunction [Dkt. No. 20 I] on June 30, 2014, 

("the Preliminary injunct ion") enjoining the defendants from certa in conduct through the 

adjudication of thi s matter; 

WHEREAS, the defendants fil ed a not ice of appeal relating to the Preliminary 

injunction and a Court of Appea ls Commissioner granted Discretionary Review on October 

28, 2014 (No. 72534-3-1 and No. 72534- I-I)("lhe Appeal"); 

WHEREAS, the plaintiffs and the defendants are presently briefing the Appeal and 

oral argument has not yet been scheduled; 

WHEREAS, the plaintiffs filed a Motion to Modify Case Schedule on January 23 , 

20 15 [Dkt. No. 333], requesting an extension of the schedule, and the motion was opposed 

by Ihe defendants [Ok!. No. 342]; 

WHEREAS, with the goal of narrowing the issues for presentation to the Superior 

Court, the parties have agreed that the case is complex and that further discovery appears 

appropriate to address the various claims and defenses asserted in thi s case; 
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WHEREAS, the parties have also agreed, subject to the Court 's approva l, to a 

modification in the expiration of the Preliminary Injunction for the purpose of reaching 

agreement on a case schedule; and 

WHEREAS, the plaintiffs and defendants make this stipulation subject to and 

conditioned upon approval of this stipulation by the Superior Court . 

In light of the foregoing, the plaintiffs and defendants hereby stipulate as follows: 

I. The trial date in this action is continued to October 26, 20 15 or a date after 

October 26,2015 that is set by the Superior Court in li ght of the Superior Court 's schedule, 

with the case schedule, beginning with the deadline for possible primary witness disclosures, 

to be reset based on the new trial date. 

2. The Parties shall fil e a joint stipulated Voluntary Withdrawal of Review 

pursuant to Ru le 18.2 of the Rules of Appellate Procedure within three (3) business days of 

entry of the Order requested by this joint stipulation. The stipulated Voluntary Withdrawa l 

of Review will provide that each side will bear its own costs and attorneys' fees in 

connection with the Appeal. 

3. The Preliminary Injunction entered by the Court on June 30 2014 (Dkl. No. 

201 ) shall be construed so that Paragraphs 1, 2, 3, 6, and 9 expire when thi s matter is 

adjudicated, or on March 22, 201 5, whichever date occurs first. The plaintiffs agree they 

wiiJ not submit another request for preliminary injunctive relief in this matter unless the 

request is based on newly discovered information or unless the relief is in connection with 

ongoing contempt proceedings . 

4. The Parties request that the Court enter an order exonerating the bond on the 

Preliminary Injunct ion and directing the bond to be returned to the plaintiffs. The 
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defendants will forgo any further request for a bond or security related to the Preliminary 

Injunction. 

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD. 

CABLE, L.ANGENBACH, KINERK & BAUER lLP 

By: sl Lawrence Cock 
Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 

Attorneys for Plaintiffs 

JENNER & BLOCK LLP 

By: sl Brent Caslin 
Brenl Caslin , WSBA No. 36 145 
Richard Stone (pro hac vice) 

Attorneys for Plaintiffs 

PERKINS COlE LLI' 

By: sl Susan E. Foster 
Susan E. Foster, WSBA No. 18030 
Kathleen M. O'Sullivan, WSBA No. 27850 
Katherine G. Ga li peau, WSBA No. 40812 

Attorneys for Defendant Zi llow, Inc. 

GRAHAM & DUNN PC 

By: sl Clemens H. Barnes 
Clemens H. Barnes, WSBA No. 4905 

Attorneys for Defendant Errol Samuelson 
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II. ORDER 

THIS MATTER came before the Court on the above stipulation of the parties. The 

Court has reviewed the stipulation and the records and files herein. The Court is fully 

advised. NOW, THEREFORE, it is ORDERED, consistent with the above stipulation: 

1. 

2. 

3. 

4. 

5. 

The trial date in this action is continued to [enter date after 
October 26, 20 15] in light of the complexities of the case and the Superior 
Court's schedule. 

The Clerk is directed to enter a new case schedule. Deadlines in the case 
schedule, beginning with the deadline for poss ible primary witness 
di sclosures, are to be reset based on the new trial date. 

The Parties shall file ajoinl stipulated Volun tary Withdrawal of Review 
pursuant to Rule 18.2 of the Ru les of Appellate Procedure within three (3) 
business days of entry of thi s Order. The stipulated Vo luntary Withdrawal of 
Review will provide that each side will bear its own costs and attorneys' fees 
in connection with the Appeal. 

The Preliminary Injunction entered by the Court on June 30 2014 (Dkt. No. 
20 I) is hereby amended so that Paragraphs I, 2, 3, 6, and 9 expire when this 
matter is adjud icated or on March 22, 2015, whichever is earl ier. 

The bond filed by Plaintiffs, in part on Jul y 1, 20 14 and in part on January 30, 
20 15, is hereby exonerated. The C lerk is d irected to return the bond in fu ll to 
the plaintiffs or their attorneys without delay. No further bond or security of 
any type will be required in connection with the Prelim inary Lnjunction. 

ENTERED Ihis _ day of February 20 15. 

THE HONORABLE JOH N CHUN 
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Presented by: 

CABLE, LANGENBAC H, KINERK & BAUER lLP 

By: sl Lawrence Cock 
Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 

Attorneys for Plaintiffs 

JENNER & BLOCK LLP 

By: sl Brent Caslin 
Brent Caslin , WSBA No. 36 145 
Richard Stone (pro hac vice) 

Attorneys for Plaintiffs 

PERKINS COlE LLP 

By: sl Susan E. Foster 
Susan E. Foster, WSBA No. 18030 
Kathlecn M. O'Sull ivan, WSBA No. 27850 
Katherine G. Galipeau, WSBA No. 40812 

Attorneys for Defendant Zillow, In c. 

GRAHAM & DUNN PC 

By: sf Clemens H. Barnes 
Clemens H. Barnes, WSBA No. 4905 

Attorneys for Defendant Errol Samuelson 
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CERTIFICATE OF SERVICE 

On February , 20 IS , I caused to be served upon counsel of record, at the address 

stated below, via the method of service indicated, a true and correct copy of the forgoing 

document. 

Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 
Cable, Langenbach, Kinerk & Bauer, LLP 
Suite 3500, 1000 Second Avenue Building 
Seattle, WA 98 104-1048 
Telephone: (206) 292-8800 
Facsimile: (206) 292-0494 

j lovejoy@cableJang.com 
LRC@cab le iang.com 
ka lbritton@cablelang.com 
jpetersen@cablelang.com 

Clemens H. Sames, Esq., WSBA No. 4905 
Estera Gordon, WSBA No. 12655 
Daniel Oates, WSBA No. 39334 
Miller Nash Graham & Dunn LLP 
Pier 70 
280 1 Alaskan Way, Su ite 300 
Seattle, WA 98121-1128 
Telephone: (206) 624-8300 
Facsimile: (206) 340-9599 

clemens .barnes@millernash.com 
conn ie. hays@millernash.com 
estera.gordon@mill ermlsh.com 
dan .oates@millernash.com 
robert. mi ttentha I@millernash .com 

CERTIFICATE OF SERVICE - I 

o 
o 

o 
o 
I8l 
I8l 

o 
o 

o 
o 
I8l 
I8l 

Via Hand Del ivery 

Via U.S. Mail , 1st Class, Postage 
Prepaid 
Via Overnight Delivery 

Via Facsimile 

Via E-filing 

Via E-mail 

Via Hand Del ivery 

Via U.S. Mai l, 1st Class, Postage 
Prepaid 
Via Overnight Delivery 

Via Facsimile 
Via E-filing 

Via E-mail 

Perkins Coie LLP 

1201 Third Avenue, Su ite 4900 
Seattle, WA 98101-3099 
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Brent Caslin, WSBA No. 36 145 
Richard Lee Slone , (Pro Hac Vice) 
Nick G. Saros, (Pro Hac Vice) 
Charles H. Abbott III , (Pro Hac Vice) 
Jeffrey A. Atteberry, (Pro Hac Vice) 
Samuel D. Green, (Pro Hac Vice) 
Jenner & Block LLP 
633 West 5th Streel, Suite 3600 
Los Angeles, CA 9007 1 
Telephone: (213) 239-5 150 

bcaslin@jenner.com 
rstone@jenner.com 
nsaros@jenner.com 
chabbott@jenner.com 
jatteberry@jenner.com 
sgreen@jenner.com 

o 
o 

o 
o 
181 
181 

Via Hand Delivery 

Via u.s. Mai l, 1st Class, Postage 
Prepaid 
Via Overn ight Delivery 

Via Facsim il e 

Via E-filing 
Via E-mail 

I certify under penalty of perjury under the laws of the State of Washington that the 

forego ing is tme and correct. 

DATED lhis day of February 20 15. 

CERTIFICATE OF SERVICE - 2 

sl Vicki Lynn Baballl" 
VIcki Lynn Babam 
Legal Secretary 

Perkins Coie LLP 

1201 Third Avenue, Su ite 4900 
Seattle, WA 98101-3099 
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SPECIAL MASTER 
THE HONORABLE BRUCE HILYER (RET.) 

Noted For Consideration: March 6, 2015 

SUPERJOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

MOVE, INC., a Delaware corporation, 
REALSELECT, INC., a Delaware 
corporation TOP PRODUCERS 
SYSTEMS COMPANY, a British 
Columbia unlimited liability company, 
NATIONAL ASSOCIATION OF 
REALTORS®, an Illinois non-profit 
corporation, and REALTORS® 
INFORMA TlON NETWORK, INC., an 
Illinois corporation, 

Plaintiffs, 

v. 

ZILLOW, INC., a Washington corporation , 
ERROL SAMUELSON, an individual , and 
DOES 1-20, 

Defendants. 

No. 14-2-07669-0 

[PROPOSED] ORDER DENY ING 
PLAINTIFFS ' MOTION TO COMPEL 
DOCUMENTS REGARDING ZILLOW' S 
ACQUIS ITION OF TRULIA 

THIS MATTER came before the Special Master on Plaintiffs' Motion to Compel 

Zillow to Produce Documents Regarding Its Acquisition ofTrulia (" Motion to Compel"), 

[PROPOSED] ORDER DENYING 
PLAINTIFFS ' MOTION TO COMPEL 
TRULIA RFP - I 
56920-OO25/LEGALI15214S71.i 

Perkins Coie LLP 

120 1 Th ird Avenue, Su ite 4900 
Seattle, WA 98101-3099 

Phone: 206.359.8000 
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filed on February 26, 20 15. The Special Master having considered all pleadings and papers 

submitted in connection with the Motion to Compel, and being flilly advised in the premises, 

IT IS ORDERED, that the Motion to Compel is DEN LED. 

ENTERED this __ day of _______ , 2015. 

THE HONORABLE BRUCE HILYER 

PERKINS COlE LLP 

By sl Susan Foster 
Susan E. Foster, WSBA No. 18030 
SFoster@perkinscoie.com 
David J. Burman, WSBA No. 10611 
DBummn@perkinscoie.com 
Kathleen O'Sullivan, WSBA No. 27850 
KOSullivan@perkinscoie.com 
Judith B. Jennison, WSBA No. 36463 
JJennison@perk inscoie.com 
Katherine G. Galipeau, WSBA No. 40812 
KGalipeau@perkinscoie.com 
Perkins Coie L.LP 

120 I Third A venue, Suite 4900 
Seatt le, W A 98 101-3099 
Telephone: 206.359.8000 
Facsimile: 206.359.9000 

Attorneys for Defendant Zillow, Inc. 
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jlovejoy@cablelang.com 
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Clemens H. Barnes, Esq. , WSBA No. 4905 
Eslera Gordon, WSBA No. 12655 
Daniel Oates, WSBA No. 39334 
Mi ll er Nash Graham & Dunn LLP 
Pier 70 
280 1 Alaskan Way, Suite 300 
Seattle, WA 9812 1-1128 
Telephone: (206) 624-8300 
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Charles H. Abbott Ill, (Pro Hac Vice) 
Jeffrey A. Atteberry, (Pro Hac Vice) 
Samuel D. Green, (Pro Hac Vice) 
Jenner & Block LLP 
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Los Angeles, CA 9007 1 
Te lephone: (2 13) 239-5 150 
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I certify under penalty of perjury under the laws of the State of Washington that the 
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DA TED Ihis 4th day of March, 2015. 
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The Honorable Bruce W. Hilyer (Ret.) 
Noted for Consideration March 6, 2015 

Without Oral Argument 

IN THE SUPER IOR COURT OF THE STATE OF WASHINGTON 

FOR THE COUNTY OF KING 

MOVE, INC., a Delaware corporation, 
REALSELECT, INC., a Delaware 
corporation, TOP PRODUCER SYSTEMS 
COM PANY, a British Columbia unlimited 
li ability company, NATIONAL 
ASSOCIATION OF REALTORS®, an 
Illinois non-profit corporation, and 
REALTORS® IN FORMATION 
NETWORK, INC., an Illinois corporation, 

Plaintiffs, 

vs. 

ZILLOW, INC., a Washington corporation, 
and ERROL SAMUELSON, an individual , 

Defendants. 

PLAINTIFFS ' REPLY RE MOTION TO COMPEL 
Zl LLOW TO PRODUCE DOCUMENTS 

Case No. 14-2-07669-0 SEA 

PLAINTIFFS' REPLY RE MOTION TO 
COMPEL ZlLLOW TO PRODUCE 
DOCUMENTS REGARDING ITS 
ACQUISITION OF TRULIA 

CONTAINS INFORMATION 

PROTECTED BY PROTECTIVE ORDER 

CONFIDENTIAL 

CABLE,LANGENBACH, 
KINERK & BAUER, LLP 

1000 SECOND AVENUE. SUITE 3500 

SEATTLE. W ASl l1NGl'ON 981 0Jt<i~ 1120 
(206) 292-8800 ;:) 



1 I. INTRODUCTION 

2 Zillow again asks the Special Master to summaril y adj udicate heavi ly disputed facts in 

3 
thi s case: whether Zi llow and Samuelson misappropriated Move's top secret merger discussions 

with Trulia so that Zillow could block the transaction by acquiring Trulia for itself. The 
4 

circumstances of defendants' unlawful interference go to the heart of Plain tiffs' claims. 

5 
Un surpri singly, Zi llow seeks to avoid any di scovery on thi s issue, and has resisted wi th 

6 force at every tum. Its Opposition here relies on: (1 ) an old discovery plan that has been 

7 superseded and which would not apply even if it were still in effect; (2) a strained interpretation 

8 of "Discovery Cutoff ' that artificially excludes a large component of "Discovery"; (3) false 

9 
allegations of an agreement to be bound by a single excerpt of the old discovery plan; and (4) a 

rehash of arguments about re levance and the need to protect its all eged trade secrets, which have 
10 

been shown to be insufficient and meritless. By contrast, Plaintiffs ' Motion relies on a plain 

11 
reading of the current scheduling order and seeks production of highl y relevant documents that 

12 Zillow refuses to produce. The Motion should be gran ted. 

13 II. RESPONSE TO ZILLOW'S PROCEDURAL STATEMENTS 

14 Zillow claims that Plaintiffs ' Motion is somehow premature because Zillow's objections 

15 to the di scovery are not due until March 5. That is a red herring. Zillow has a/ready objected 

16 
to the document requests at issue, claiming they are "untimely," and it has a/ready refused to 

produce the requested documents. February 26, 20 15, Lovejoy Dec., Ex . 5. 
17 

Zillow also cla ims that Plaintiffs failed to meet and confer before filing thi s motion. 

18 Opp. Br. at 1. But that is not true either. The parties did meet and confer about the subject of 

19 this motion shortly after Zillow refused to produce the requested documents, and Zi llow refused 

20 to withdraw its objections. 

21 III . ARGUMENT 

22 

23 

A. The Old Discovery Plan Relied on By Zillow No Longer Applies. 

The Special Master's discovery plan clearl y states that it was set "fi/II light of the May 
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J J, 2015 trial date currently scheduled." Nov. 10 Order Re Discovery Plan. Because the trial 

date has been moved to October 26, 20 15, the earli er discovery plan - which was ti ed to the 

earlier trial date - no longer applies. The Plaintiffs raised this issue in their Motion. Mot. at 4. 

Zillow had absolutely no response. Zi llow's s il ence on the issue is deafening. 

B. Zillow's Contrived Recitation of the Parties ' Stipulation and the Court's New 
Scheduling Order is Not Supported. 

Z illow relics on its own strained version of the parties' Stipulation and the Court 's 

Scheduling Order. Indeed, it fashions its argument as a "gotcha" against the plainti ffs ' counscJ , 

but those arguments have no support in the facts. First, the Court 's February 4,2015 Case 

Schedule, which supersedes prior scheduling orders, states that September 8, 20 15 is the new 

Discovery Cutoff. The order does not distinguish between a "Non-written Discovery Cutoff ' or 

" Discovery Cutoff Excluding Written Discovery." In plain Engl ish, " Discovery" includes 

written discovery. Zillow' s attempt to insert language into the Court's straightforward 

scheduling order must be rejected. 

Seco"d, Zillow all eges it intentionally included a provision in the Stipulation that the new 

case schedule is to begin with the Disclosure of Primary Witnesses in order to maintain the 

October 3 1 written discovery deadline. But the content of the original case schedule shows 

otherwise. The Court ' s original March 17, 20 \4 case schedule ca ll s for a Disclosure of Primary 

Witnesses on December 8, 2014. The only "case events" set to occur before that the primary 

witness disclosure date are: 

• Filing Statement of Arbitrability (Aug. 25. 2014); 
• Confirmation of Joinder ifnot subject to Arbitration (Aug. 25, 2014); and 
• Hearing Motions to Change Case Assignment Area (Sept. 8, 2014). 

Dkt. 2, March 17,20 14 Case Schedule. Thus, the on ly case events not reset by the Court's new 

case schedule are the three noted above. The " Discovery Cutoff' occurs later and was express ly 

amended as agreed upon by the parties. Nowhere did the parties agree that the discovery plan 

from the Special Master, which states it is based on the old trial date, will still apply. 
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Notabl y, the prior scheduling order ca ll ed for "Di scovery Cutoff[Sec KCLCR 37(g)]" to 

occur on March 23, 20 15. Id. KCLCR 37(g) requires discovery under CR 26-37 to occur 49 

calendar days before the assigned trial date, which includes written discovery. The Court 

ordered a new Discovery Cutoff of September 8 and a tri al date of October 26, which superseded 

the prior order. Thus, the Plaintiffs' document requests are well within the 49 calendar day 

window required under the Court's applicable schedule, and KCLR 37(g). 

If Zillow wanted to exclude further written discovery, which the Plaintiffs did not and 

would not have agreed to, it should have said so exp li citly rather than concoct its flawed 

argument afterward. Defiant, Zillow argues that it "specifically anticipated" that the written 

di scovery deadline based on the old trial date would still apply (Opp. Sr. at 2) and "ensured that 

the deadline for written di scovery .. . would not be reset" (Foster Dec., '1'13 ·4). These newly-

invented positions are simply not true and only ex ist in the mind of Zillow's counse l. In the 

emai l exchange relied on byZillow, Mr. Caslin asks Ms. Foster "What other dates would remain 

the same if the clerk 's resetting all the dates based on the new trial date?" Foster Dec. , Ex. A at 

3. Ms. Foster's response was simply, "We are not setting all dates as if thi s were a new case 

filing"- nothing more. Id. at 2. Zillow never disclosed that it was secretly interpreting 

"Discovery Cutoff' to mean something other than Discovery Cutoff, and there was neve r any 

di scuss ion about keeping an old written di scovery deadline from the superseded di scovery plan. 1 

Instead, Zillow simply agreed to " further di scovery" and "a new case schedule." Mot. at 5. 

Lastly, Zillow's argument that it intended to maintain in force the di scovery plan for all 

dates before the di sclosure of primary witnesses (despite the plain indication that it appl ies to the 

May 11 trial date) is inconsistent with the other entries in that discovery plan. The di scovery 

I Zi llow makes the incredible statement that " Move's counsel agreed" to language keeping the written 
di scovery deadline "as a condition to extend the trial date" and that "a different attorney representing 
Plaintiffs want to renege on that agreement." Opp. Bf. at 5. Both are blatantly false. It is Zillow that 
agreed to a new "Discovery Cutoff" and failed to ask to keep the October 31 deadline (because it knew it 
would be rejected) in orderto receive reli ef from the Preli minary Lnjunction. And the Plaintiffs' counsel 
is the same now as it was during those disclissions. The Plaintiffs are not reneging on any aspect of the 
Stipulation. Zillow, on the other hand, is playi ng games to try to block discovery on this criti cal issue. 
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plan ca ll s for a December I , 20 14 deadline to "substanti all y complete document production." 

Zillow has not complied with th is date, nor has it tried to enforce that date against the Plaintiffs. 

But under Zillow's approach, that date falls before the Disc losure of Primary Witnesses and 

should remain in force. Zillow knows that is not the case. Its attempt to argue that some dates 

before the primary witness di sclosure deadline are still applicable while others are not exposes 

Zillow's positions for what they arc- highly flawed and inconsistent. 

C. The Old Discovery Plan Allows Discovery "For Good Cause," Which Exists. 

Even if the discovery plan based on the invalid May 11, 2015 tri al date applied , which it 

does not, the Plaintiffs have demonstrated good cause to pemlil the discovery. Contrary to 

Zillow's assertions otherwise, the Plaintiffs did rai se this issue in its moving papers. Mot. at 4, 

fn 2. lndeed, the issue ofMr. Samuelson 's disclosure in a January 6, 2014 email of highly 

confidential Move/Trulia merger discussions to Zil10w while sti ll a Move officer has been 

detailed in several other briefs before the Special Master. 2 This is a key issue in the case, which 

Zillow recognizes by fighting at every tum to keep those documents hidden. The Plaintiffs have 

a right to discovery on this important claim. 

D. The Remainder of Zillow's Arguments Arc Repetitive and Unconvincing. 

Zillow's remaining hodgepodgc of arguments do not support the ultimatc decision to 

refuse discovery and essentially grant summary judgment, which is what it again asks of the 

Special Master. It claims the Trulia acquisition documents are not relevant and again provides 

its skewed interpretation of Mr. Samuelson's disclosure of secret Move information to Zillow. 

Opp. Br. at 6. The Plaintiffs have provided a substantial basis in fact in several briefs before the 

Special Master detailing Mr. Samuelson's leak of information regarding a potential Moveffrulia 

2 See Plaintiffs' Motion for Reconsideration of the Special Master's Jan. 26,2015 Supplemental Order 
(Trulia Subpoena), Feb. 2, 2015; Plaintiffs' Repl y in Support of Mot ion for Reconsideration of the 
Special Master's January 26, 2015 Supplcmental Order (Trulia Subpoena), Mar. 2, 2015; Plaintiffs' 
Opposition to Defendant Zi llow' s Motion for Protective Order (J.P. Morgan & Goldman Sachs 
Subpoenas), Mar. 3, 2015. 
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merger, and Zillow's action on that tip to acquire Trulia for itself.3 Notably, Zillow fail s to 

address the fact that it admi tted the relevance of these documents when asking Move for its 

production of the very same category of documents. Mot. at 2. In addition, Zillow again argues 

that the requested infonnation contains Zillow trade secrets, and therefore should be precluded 

from di scovery. Opp. Br. at 6-7. The Plaintiffs have previously addressed that argument as 

we l1. 4 Zillow fails to show how the requested documents are trade secrets, or why the operat ive 

protective order does not protect an y confidential documents. 5 

Lastly, Zillow claims that production of these key documents is "unworkable' and would 

cause significant expense to Zi llow. Opp. Sr. at I O~ II. Zillow's arguments are di singenuous. 

What has been expensive for the parties has been the myriad of briefs filed due to Z illow's 

refusal to produce documents, including motions to quash a then-third party subpoena (Tru lia) 

and third party subpoenas to Goldman Sachs and J.P. Morgan, and now refusing to produce the 

rel evant documents at issue here. If Zillow spent half the effort collecting the requested 

documents as it has fighting the production, there would be no burden at all. The Trulia 

acqu isition documents are critical to the Plaintiffs' case and Zillow is fighting tooth and nail to 

keep its misconduct private and seeking issue-determinative mlings by the Special Master. 

* * * * 
The Plaintiffs have establi shed the Tmlia acquisition documents are directly relevant to 

their misappropriation claims. Zillow's refusa l to produce them is based solely on an Order that 

states on its face that it no longer app lies, ignores the Court's latest scheduling order, and relies 

on a series of procedural "gotchas" which do not apply. There is no basis for allowing Zillow to 

withhold these criti cal documents, and the Motion to Compel should be granted. 

J See Footnote 2. 
4 See Footnote 2. 

5 Zillow also offers to produce a limited set of documents, which consist of those submitted to the Special 
Master in camera . While Zi llow would surely like to produce only hand-picked documents that support 
its case, the Plaintiffs are entitled to all relevant documents on the issue-both good and bad for Zi ll ow. 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

lsi Jack M. Lovejoy 
Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 
Attorneys for Plaintiffs 
CABLE, LANGENBACH, KINERK & BAUER, LLP 
Sui te 3500,1000 Second Avenue Building 
Seattle, Washington 98104- 1048 
(206) 292-8800 phone 
(206) 292-0494 facsimile 
jlovejoy@cablelang.com 
LRC@cablelang.com 
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Hearing (SUBJECT TO PROTECTIVE ORDER - OUTSIDE COUNSELS' EYES ONLY) Move, Inc., et al. v. Zillow, Inc. , et al. 

1 

2 

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON 
FOR THE COUNTY OF KING 

) 
3 MOVE, INC . , a Delaware ) 

corporation, REALSELECT, INC., ) 
4 a Delaware corporation, TOP ) 

PRODUCER SYSTEMS COMPANY, a ) 
S British Columbia unlimited ) 

liability company, et al., ) 
6 ) 

Plaintiffs, ) 14-2-07669-0 SEA 
7 vs . ) 

) 
8 ZILLOW, INC., a Washington ) 

corporation, and ERROL SAMUELSON,) 
9 an individual, ) 

) 
10 Defendants . ) 

-----------------------------) 11 

12 Hearing before the Honorable Bruce W. Hilyer 

13 

14 March 11, 2015 

lS 1000 Second Avenue, Suite 3000 

16 Seattle, washington 

17 

* * * THIS TRANSCRIPT IS SUBJECT TO PROTECTIVE 
18 

ORDER - OUTSIDE COUNSELS' EYES ONLY * * * 
19 
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24 
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3 JACK M. LOVEJOY 
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Hearing (SUBJECT TO PROTECTIVE ORDER - OUTSIDE COUNSELS' EYES ONLY) Move, Inc., et al. v. Zillow, Inc. , et al. 

1 (Proceedings . ) 

2 JUDGE HILYER : So, I will introduce the 

3 case. It's March 11th, 2015. We're gathered at 

4 Hilyer Dispute Resolution offices for the purpose of 

5 conducting a hearing with the special master, me, 

6 regarding six pending motions. And I have some 

7 thoughts about how we're going to do this 

8 procedurally. But before we do that, I think we 

9 should go around the room and have each person 

10 identify themselves and their affiliation. 

11 MR. LOVEJOY : I'll start. Jack Lovejoy on 

12 behalf of the plaintiffs. 

13 MR. SAROS : Nick Saros from Jenner & Block 

14 on behalf of the plaintiffs. 

15 MR. CASLIN: Brent Caslin for the 

16 plaintiffs . 

17 MR . BARNES : Clem Barnes from Miller Nash 

18 Graham & Dunn on behalf of Errol Samuelson . 

19 MS. GALIPEAU: I ' m Katie Galipeau on behalf 

20 of defendant Zillow from Perkins Coie. 

21 MS. O ' SULLIVAN : Katie O'Sullivan on behalf 

22 of Zillow. 

23 MS . FOSTER : Susan Foster, Perkins Coie, on 

24 behalf of Zillow. 

25 JUDGE HILYER: Thank you. Now, don't take 
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1 this as a criticism, but if I just say we ' re going to 

2 do oral argument, I ' ve learned, I know you are sort of 

3 conditioned to do what you do in court, which is you 

4 repeat what's in the briefs. And you have to do that 

5 in the court because you don ' t know if the judge has 

6 read it. 

7 I 've read it, so I 'm not going to just ask 

8 for opening statements or argument. Instead what I'm 

9 going to do is I'm going to go through each one of 

10 these motions. I ' m going to tell you where you I'm 

11 at . I ' m going to give you a chance to react to it 

12 before I reach a decision as to how we ' re going to 

13 proceed . 

14 And I would just to ask, it ' s great to have 

15 so much talent here, but just one lawyer per party per 

16 issue. Okay? So, you ' re different. 

17 MR . BARNES : That ' s not that tough for me to 

18 decide who is going to be speaking for us. 

19 JUDGE HILYER : But, just, that ' s my request . 

20 MR. BARNES : When you say per side, you 

21 don ' t mean -- you mean one for Zillow and one for 

22 Samuelson, just to make sure I understand. 

23 JUDGE HILYER : One for Move, one for Zillow , 

24 one for Samuelson, one l awyer, right, per issue, which 

25 is the same for you . 
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1 Okay . So, here's where I am at . with 

2 respect to the motion for reconsideration, I don ' t 

3 remember sitting here today what my rationale was for 

4 the bright line rule that I drew, or the bright line 

5 on I think March 5th, but it doesn ' t make any sense to 

6 me, given what Move ' s allegation is with respect to 

7 Samuelson ' s conversations before he was hired . 

8 And I also, Counsel, just to l et you know, 

9 I'm not offended by the reminder to me in particular 

10 that I should remember to stay in my lane, and that 

11 I ' m not a judge that ' s okay . Even though it ' s kind of 

12 interesting, because in trade secret discovery 

13 disputes, maybe you are a little bit of a judge 

14 because of this requirement that you have to have some 

15 factual showing . But I ' m being facetious, but I don ' t 

16 mind the caution that the discovery master needs to be 

17 careful to make discovery rulings and not to impinge 

18 upon substantive rulings. 

19 So, I am inclined to, and I ' m going to give 

20 you, you know, one last chance to say something that's 

21 not repetitive with what ' s in here, but I ' m inclined 

22 to grant the motion for reconsideration with respect 

23 to the first portion of item number 4 in the 

24 subpoena . And that was the documents. I ' ve got to 

25 find my page here , item number 4 said, "Documents 
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1 including communications between zillow and Trulia 

2 sufficient to show the date on which Zillow and Trulia 

3 began discussing their pending merger." 

4 So previously, like I said, the logic 

5 escapes me, and since I can't put the genie back in 

6 the bottle, I'm going to reverse myself saying that 

7 all that Zillow has to do is show that March 5th was 

8 the cut-off. And I'm going to grant that part. 

9 However, the second part, 'I and Zillow ' s 

10 stated reasons for the proposed merger," I ' m not going 

11 there because I think that opens up a whole other host 

12 of potential trade secret issues with regard to what 

13 its plan is. 

14 I think it's a fair comment to say that this 

15 issue has morphed because the merger has actually 

16 occurred. But -- and I will also say parenthetically, 

17 I don ' t think there is a plethora of evidence in 

18 support of this claim. And I understand the argument 

19 over this one e-mail about whether it was a shrouded 

20 allusion to Trulia or not, but I don't think it's my 

21 place to draw inferences from the evidence where those 

22 inferences are contested. So I ' m giving you the 

23 benefit of the doubt . 

24 I also think that although I don't have any 

25 case law that directly supports this, I think that 
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1 this balancing act that is the proper line here in 

2 terms of what discovery do you allow should depend 

3 logically in significant measure on what interests are 

4 threatened . So, for instance, the fact that the 

5 merger occurred is a fait accompli, it ' s a done deal, 

6 there is nothing magic about that . 

7 But, when Move starts asking, well, what was 

8 the business reason for the merger, that could trip 

9 very quickly into some very current proprietary 

10 matters with regard to the current configuration where 

11 Trulia is part of zillow . 

12 So, those are the reasons why I am saying 

13 that you ' ve convinced me that the first part was a 

14 mistake. You ought to be able to do some further 

15 discovery to figure out when those discussions 

16 occurred. 

17 But I ' m not -- and this is going to come up 

18 again in one of the other motions on the other side of 

19 the same issue, that doesn ' t mean that you get to sort 

20 of open up the whole subject and sort of litigate the 

21 case by saying, well, let ' s find out what your 

22 ostensible reasons were for the merger and then we can 

23 see if that makes sense or if it ' s more likely that 

24 you got inside information from Errol Samuelson. 

25 That doesn ' t - - so for that reason, and you 
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1 can respond to this, which is why I ' m giving it to you 

2 now, you win the first point, but I' m not inclined to 

3 say that you get to do -- get to look at all of the 

4 stated reasons for the proposed merger , because that 

5 just seems to me to go into something that is very 

6 likely highly proprietary and a trade secret . 

7 So, somebody from over here can respond to 

8 that. You don ' t have to respond to the first part 

9 because you won, but you probably should respond to 

10 the second part. Hold on one second. I lost my pen 

11 in this maze . You are Mr . Saros, right? 

12 MR. SAROS : Yes. Nick Saros for the 

13 plaintiff , your Honor . So, with respect to part 2, 

14 Zillow's stated reasons for the proposed merger , I 

15 think your concerns are that we ' re looking for 

16 something that goes beyond what would be relevant in 

17 this case . 

18 But I think that you have app l ied a little 

19 bit too broad a brush to that request in the sense of, 

20 what if there are documents, and obviously I'm 

21 speculating because we don ' t have any documents from 

22 them, what if there are documents that say, we really 

23 need this merger because we know about Move and Trulia 

24 being a possibility, and that would be a big problem 

25 for us . 
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1 SO, I don ' t know that that would be covered 

2 under part 1, where you say, communications sufficient 

3 to show the date where they began discussing . I mean, 

4 there were Zillow/Trulia discussions in 2011, 20 12, 

5 that stopped, got picked up later, which we ' re not 

6 exactly sure when. The documents in camera showed, 

7 the earliest one I saw was February 24th, but if it ' s 

8 just documents that are going to show, assuming that 

9 was the first time, you know, around February or late 

10 January , I don't know, that's not going to do it . 

11 That ' s not going to be enough to just say, "well, this 

12 is when we started talking about it ." 

13 So, the Zillow stated reasons for the 

14 merger, we're not looking for business reasons, you 

15 know, what things about, I don ' t know, I don ' t know 

16 what kind of confidential things would be in there, 

17 M&A type things . 

18 that . 

I ' m frankly not that interested in 

19 But what I am interested in is all those 

20 reasons we ' ll provide the evidence of, what was really 

21 going on there, what were the reasons for this 

22 merger? Was it Move/Trulia? So I think by just 

23 saying part 1, they are going to view that as 

24 incredibly narrow, just about communications when they 

25 started, that ' s similar to picking the March 5th date 
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1 and saying, see, we were before March 5th . 

2 Now they're going to go back and say, well 

3 we ' re just going to go back to that first 

4 communication and then nothing else matters. And I 

5 don ' t think that that ' s fair to our case . We should 

6 be able to see the whole story of communications . 

7 That ' s going to include why did you do this merger? 

8 And that's the idea, is to, you know, get 

9 evidence of valuations, different things , what they 

10 told people, you know. There is not going to be a lot 

11 of -- there is not going to be e - mails where somebody 

12 is saying, II Samuelson just told me X, Y, Z. II I mean, 

13 there might be but I ' d be surprised . People usually 

14 don ' t put that kind of thing in e-mail. 

15 But there could be, you know, other people 

16 talking about it. I I Spencer to l d me X, Y, Z. II I donlt 

17 know . And that ' s where I think the ruling is just too 

18 narrow. And I can tell you how it ' s going to be 

19 interpreted on the other side is, we owe about this 

20 many documents about when we first started looking at 

21 this . 

22 And I don ' t think that ' s fair to our case . 

23 This is a big issue in our case, obviously, to show 

24 that, you know, what they ' re -- what they did was take 

25 this information, move on from it . And the reasons 
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1 will be largely circumstantial . That ' s what trade 

2 secret cases, they are circumstantial. There is 

3 rarely a smoking gun . And that evidence of why they 

4 did that is all going to be circumstantial evidence to 

5 show they did it to block a potential Move/Trulia, 

6 which would be a very formidable competitor. And the 

7 purpose is not the sensitive business communications . 

8 On that note, there is , in many of the 

9 briefs which obviously you saw, there is this talk 

10 about the balancing act with trade secrets . I don ' t 

11 know that any of this are trade secrets . The merger 

12 is done. I don ' t -- things of future ideas, maybe 

13 that can be carved out . We ' re not really - - we ' re 

14 looking in the past. We're not looking into the 

15 future . 

16 And I don ' t think anything has been 

17 substantiated as a trade secret . It ' s just sort of 

18 out there. And they re l y on this Microwave case that 

19 talks about, you know, you need a substantial factual 

20 basis, and it ' s -- that ' s where I think the balancing 

21 act comes from . 

22 But when you read that case, it doesn ' t 

23 apply . That case was a plaintiff who had just fears , 

24 fears about something. And they couldn ' t even state 

25 what trade secrets they thought were taken. And so 
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1 the Court said, well, if you can ' t even identify what 

2 trade secrets you think are taken, then you are going 

3 to have to make this additional showing . We ' re not 

4 going to allow that. 

5 In this case, in this issue we 1ve said 

6 exactly what we think they did. We think 

7 Mr . Samuelson tipped them off, and he did it because 

8 he was in the know at Move, one of very few people, 

9 and he had that information . He wanted more money 

10 from them. So, it was a little horse trading on his 

11 part . 

12 So, I don ' t think that that balancing act is 

13 appropriate . I mean, there are protections in this 

14 case to protect trade secrets l ike ours. That ' s what 

15 the protective order is for . And the idea that 

16 somehow our client is going to find out all about this 

17 is not going to happen . It will be produced with the 

18 outside counsels ' eyes only designation , and it will 

19 be sufficiently protected . 

20 JUDGE HILYER : Thank you. 

21 Mr . Barnes, do you want to say something? 

22 MR. BARNES : No. 

23 JUDGE HILYER : Okay . 

24 MS. FOSTER : Your Honor, we would sti l l 

25 object that it is untimely and that there is no basis 
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1 for reconsideration under CR 49, but we will just rest 

2 on our briefs on that point. 

3 To address directly the question here of 

4 whether or not there should be additional discovery of 

5 the reasons, first, I ' d have to say that it ' s clear 

6 that Trulia is looking for the business reasons. I 

7 kept hearing Mr . Saros say that wasn ' t true, but when 

8 we look at the broader discovery that we ' ll be talking 

9 about later, the subpoenas to J.P . Morgan , et cetera, 

10 it ' s clear that they are looking for that . 

11 Nothing in this subpoena asked for 

12 specifically just documents, ta l king about the 

13 Trulia - - about a Trulia/Move merger . That wasn ' t 

14 asked for in the subpoena . If that ' s what he's asking 

15 for now, let ' s talk about that . 

16 But on that topic, I would say there was a 

17 lot of discussion in the industry at the time about a 

18 Trulia/Move merger . We ' ve pointed to some publicly 

19 available articles in this time period, in January, 

20 February, March about that . It wasn't secret at all. 

21 We pulled out just last night after we received their 

22 supplemental statement on Monday, their most recent 

23 production from last week included an e - mail from 

24 Ms. Glazier saying that she had talked to 10 people 

25 who were asking her about a Move/Trulia merger in 
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1 February of 2014. In other words, even if you were to 

2 find that there was anything in the documents 

3 referencing a Move/Trulia merger in the Trulia 

4 materials, it wouldn't mean anything. 

5 But if we're going to talk about that, then 

6 let's talk about that narrowly and not broadly about 

7 the reasons, because those reasons for doing the 

8 merger and Zillow's plans for what to do with Trulia 

9 are highly sensitive . That merger just took place 

10 last month, February. 

11 So, in talking about the planning of why we 

12 wanted to acquire Trulia, what those plans were, those 

13 are playing out right now and are highly sensitive, 

14 and any discovery in this regard should be very 

15 narrowly construed . 

16 With respect to Microwave, Microwave and the 

17 other cases clearly indicate that there has to be 

18 mechanisms for controlling discovery. Your Honor has 

19 chosen one which is more of a gating mechanism . Let's 

20 focus on the specific claim, and that's what we've 

21 done. We've allowed them to see all of Errol's 

22 e-mails. To the extent that there has been discovery, 

23 we've said let us look and see if there is anything, 

24 you are focusing on communications, weill check for 

25 communications . 
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1 there is any misappropriation we ' ve been trying to 

2 accommodate, and we believe that that ' s the proper 

3 approach in this case . 

4 JUDGE HILYER : Thank you. I end up about 

5 where I was when I told you my thinking about this, 

6 that I'm going to grant the first part. 

7 With regard to the second part, there is a 

8 huge gulf between something narrowly focused on 

9 whether or not Samuelson provided information through 

10 Rascoff or somebody at the top of Zillow with regard 

11 to Move ' s plans, and again it isn ' t the idea of a 

12 Trulia merger. Anybody can figure out if there is 

13 three people in the industry, it's the focus on 

14 whether or not Zillow needs to do a Trulia merger to 

15 preempt Move from doing it. That is the information 

16 that Samuelson ostensibly would have. And that ' s a 

17 very, very narrow inquiry, and as phrased , this thing 

18 is wider than the kitchen sink. 

19 So, I ' m going to grant the motion as I 

20 indicated with respect to the time. We ' re going to --

21 I ' m going to grant something much narrower as far as 

22 the second part , but it ' s not going to be all the 

23 business plans . And we ' re going to come back to this 

24 because the same issue comes up in some of these other 

25 motions . And I ' ve gone through and decided which of 
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1 the questions I ' m going to allow , unless you talk me 

2 out of it, and which and which I'm not. 

3 So, we i ll revisit this, and it l s going to 

4 parallel a narrowly tai l ored discovery so that you do 

5 have the opportunity to pursue this theory that 

6 Samuelson provided information about Move's plans, 

7 which is a whole different thing than what are all 

8 your other business reasons. So that's how we l re 

9 going to decide that one . 

10 MR. SAROS : I guess, can we, as we go 

11 through these later, I could argue more right now, but 

12 it seems like you are going to make additional rulings 

13 as we go . 

14 JUDGE HILYER : Yeah, we can, because when I 

15 get to the other ones, we have in the same discussion 

16 because it ' s a parallel issue in the -- there is two 

17 motions I think which overlap with this . So yes, we 

18 can . All right. So that ' s that one. 

19 MS . FOSTER : 1 1 m sorry . 1 1 m very sorry, 

20 your Honor . So what is being --

21 JUDGE HILYER : The reconsideration is 

22 granted with respect to , I ' m going to allow documents 

23 sufficient to show the date on which Zillow and Trulia 

24 began discussing their pending merger. I ' m not going 

25 to rewrite it . That ' s what they asked for before . 
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1 You've already produced the documents to me and then 

2 later to them about the March 5th date. But that 

3 discovery request, it 1 s a subpoena duces tecum, I 

4 guess, is revived. 

5 The one on the stated reasons for the 

6 merger, I'm going to allow some very narrow discovery 

7 on that, but it ' s a whole lot narrower than that, and 

8 we'll get to the specifics when we get to these other 

9 ones . 

10 MS. FOSTER: Thank you. 

11 JUDGE HILYER : Okay. So the next one is the 

12 motion for leave to disclose information to 

13 Berkowitz . Here are my thoughts about this. 

14 This is an extremely unique set of facts, 

15 and a very unique request . And I have a lot of 

16 concern about it. First of all, is this requirement 

17 of independent . Does it have to be in the discovery 

18 order, or can it be sort of judicially implied, 

19 especially given the fact that in this order it says 

20 employed or employee. 

21 I'm not quite sure the answer to that, but 

22 certainly the idea, implicit in the idea of not being 

23 an employee is some measure of independence, even if 

24 it's not explicitly stated. 

25 Now, it's interesting that most of the 
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1 focus, I think all of the focus in the cases that have 

2 been cited to me are focused on the risk if you don ' t 

3 have independence that the trade secrets will be 

4 breached. I'm struggling, and I wish I had a case 

5 that I could point to which gets to the subject of, is 

6 this an appropriate expert witness given their lack of 

7 independence . And I ' ve got to tell you, in my gut I 

8 have some real concerns about that with regard to 

9 Steve Berkowitz in this case . But I ' m a little 

10 hesitant to use that as a reasons because the cases 

11 all seem to talk about this independence issue . 

12 So, here is my take. First of all, I don ' t 

13 think there is any showing in here from Move that 

14 Mr . Berkowitz is the only expert available to them . 

15 And as zillow points out, had the Rupert Murdock 

16 takeover never occurred, presumably Berkowitz would 

17 still be there and you ' d be looking for somebody else 

18 anyway. 

19 But I don ' t think there is anything in the 

20 record, and I looked back, and if there is something 

21 in there , you need to point out to me . That ' s the 

22 first point. 

23 Second point is, if you look at Berkowitz ' s 

24 declaration, when he says where it expertise came 

25 from, it ' s all from his employment with Move . So , 
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1 really what the argument comes down to is, he is 

2 uniquely qualified as an expert because he is such a 

3 knowledgeable fact witness . And that ' s just 

4 conflating two different roles to me. 

5 I also note that Berkowitz supervised 

6 Samuelson. They had a lot of conflict. Berkowitz was 

7 the president when the lawsuit was filed . Berkowitz 

8 was the point man in the press. What Move refers to, 

9 and you ' ll have to pardon me, counsel, but as the 

10 ostensible bias, it's blatant. He has definitely made 

11 up his mind about the appropriateness of Samuelson ' s 

12 activities. He has already decided that the lawsuit 

13 was well founded. He presumably had a role in 

14 initiating the lawsuit. 

15 Now, I notice that in the first declaration 

16 it said that he was going to get paid out some cash 

17 over a year . He said that . And then in the later 

18 declaration from somebody else it said now we paid him 

19 off . And I mean, I don ' t know, that doesn't - - I 

20 mean, he had a financial sort of reward relationship 

21 with zillow, and the fact that for unexplained reasons 

22 other than perhaps to clear up this conflict he got 

23 paid off doesn't change much. 

24 I didn't see any response to his bias for 

25 having maybe up to $8 million worth of stock options . 
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1 I didn't see any discussion with that. And I've got 

2 to tell you, it just bothers me. I mean, this is I 

3 guess having been a judge, it's just like this guy 

4 doesn't look like an appropriate expert. He's not 

5 independent. He's already made up his mind. His 

6 expertise just comes from the fact that he is a fact 

7 witness . 

8 I hope you appreciate the fact that your 

9 special master is not reticent to express his opinions 

10 about things, but that gives you a chance to let me 

11 know where I really am. 

12 I think one could also make the argument 

13 that he hasn't forsworn the idea that he could have 

14 future economic relationships with Move. He hasn't 

15 said he ' s not going to do it, and even if he did I 

16 guess that's future focused. 

17 And it just -- oh, one more thing that 

18 Zillow points out is, he has a personal relationship 

19 with a lot of the employees at Move, which would 

20 provide temptation and opportunity for breaching this 

21 wall. 

22 And then I guess finally, you know, I 

23 understand the argument that Move is making that the 

24 cases that were cited don't create this independent 

25 idea that that was actually in the order, but I just 
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1 have to believe that the requirement that he not be an 

2 employee was meant to reflect that he has to have a 

3 certain measure of independence . 

4 So, for all those reasons, my inclination is 

5 to agree with Zillow that he shouldn ' t be the person 

6 to whom -- has access to this confidential 

7 information . Thank you for your patience . 

8 MR. SAROS : No problem , your Honor. And 

9 thank you . I will be candid as well in my 

10 discussion . I appreciate yours. 

11 Almost everyone of your reasons for denying 

12 it goes to bias . His relationship with Mr. Samuelson, 

13 he ' s made up his mind, things like that, all go to all 

14 go to his bias . Experts have bias . They ' re paid. 

15 They have biases for their clients . How many times 

16 when you were in court did an expert for a party come 

17 up and say, li My side is wrong . I ' m here to testify 

18 actually for the other side. " Experts testify for 

19 their side . So I don ' t think he has made up his mind 

20 because he hasn ' t seen the documents that would be 

21 required to do so. 

22 Why is he such a valuable expert? Yes, he 

23 already knows the trade secrets . That ' s a big 

24 advantage for Move, and that's why when he left his 

25 employment with Move we retained him as an expert , 
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1 because he is the best expert for us . To go find some 

2 other expert is very difficult. 

3 There are three main players in this 

4 industry. Two have just merged. So, welre certainly 

5 can ' t use a current Move employee. We certainly can ' t 

6 use somebody from Zillow or Trulia . So, there is not 

7 a big mass of other experts . This is a very kind of 

8 small industry . This online real estate industry is 

9 small . It ' s not like we can just get an accountant, 

10 you know, and there is millions of those . 

11 So, the first question is much of what you 

12 said just goes to his bias . The fact that he gained 

13 his expertise as a fact witness, you know , 1 111 admit 

14 it's an unusua l situation, but it doesn ' t change the 

15 fact that he is an expert in this industry, and there 

16 is no other person who is going to become an expert in 

17 this business, really, unless you work for Move, 

18 Zillow, Trulia, or I don ' t really know how else. It ' s 

19 not like they teach the online listings business in 

20 college. 

21 So, I think most of it goes to bias and can 

22 be handled fairly on cross-examination. They can 

23 cross him all day long on his bias and how much he 

24 dislikes Samuelson or doesn't . I actually don ' t know 

25 the relationship. 
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1 On the independent, you know, the issue with 

2 independence, so, one, itrs not in the protective 

3 order, I think as we argued, and the cases they cite, 

4 that word isn't in the protective order. But really 

5 the issue is not independent of do you have some 

6 preconceived notion, because that goes to bias. The 

7 issue of independence when you look at those cases is 

8 about, do you currently have a conflict of interest 

9 where you are going to take the confidential 

10 information you learned and you are going to use that 

11 against the party disclosing it in your current 

12 relationships, like as a consultant, like as a 

13 business decision maker for that company . 

14 That's what independent means. It doesn't 

15 mean that you have a preconceived notion about the 

16 case. Because if that were the case, every expert is 

17 not independent, because they are there talking about, 

18 you know, in favor of their client . 

19 So, what independence means is, is there a 

20 risk that you are going to disclose this confidential 

21 information and use it against the party disclosing 

22 it? That doesn ' t exist. He's not an employee. 

23 That's why the protective order says you can only 

24 object if the person is an employee or an employee of 

25 a competitor. He doesn't meet that . He's not. 
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1 Frankly he ' s not -- has no involvement in Move at this 

2 point. He's gone. 

3 And his personal relationships, frankly, 

4 it's stated he has personal relationships. I don't 

5 know what those are. I know he ' s not around Move . 

6 Nobody talks to him. He doesn ' t live anywhere near. 

7 I've been to the Move offices in Westlake village, he 

8 doesn't live anywhere near there. I frankly don't 

9 know where he lives . And he seems to be, you know, 

10 kind of retired at this point. 

11 But he is a good expert for us because that 

12 first step of learning all the trade secrets, yeah, 

13 that's done. That's not - - shouldn't be held against 

14 us. That's a benefit to us, and taking that 

15 possibility away from us makes it very difficult. 

16 Finding another expert who is a true expert in this 

17 field will be difficult, and then having them learn 

18 all the trade secrets and then analyze the documents, 

19 it ' s very difficult. 

20 So yes, it's an unusual situation, but 

21 because Berkowitz no longer works for Move, it works 

22 well for us, and all the reasons against it don ' t seem 

23 to apply . There is no - - are any bias can be handled 

24 on cross and isn't a reason to exclude an expert. 

25 And then this threat of disclosure just 
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1 doesn ' t exist . There is no threat . And I haven ' t 

2 seen anything. All the allegations in the brief are 

3 that he ' s still a current employee, which is just not 

4 true. He has nothing to do with Move's business. He 

5 makes no decisions, has no input , doesn ' t talk to 

6 those people. 

7 And the issue about payment, he was 

8 scheduled to be paid. There was no payment made for 

9 this issue . That's the later declaration . It was 

10 under the terms of his contract, there was an 

11 acceleration clause or something, and to be honest I ' m 

12 not sure exactly how that happened. But it wasnrt 

13 because of this issue . 

14 And he was just -- he was paid in ful l . And 

15 I don ' t think even if he were being paid over the 

16 years, or over the months, that doesn ' t matter . That 

17 has nothing to do with being an employee or not, which 

18 is real l y the issue . 

19 So, I think if you go back to it , any bias 

20 can be addressed, and the fact that he is a good 

21 expert for us isn't a reason, you know, that he will 

22 make it easier for my client to use him as an expert 

23 because he already has a factual knowledge isn ' t a 

24 reason to exclude him. There must be, you know, some 

25 reason, some conflict of interest . 
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1 Those other cases where - - that have been 

2 cited where experts, you know, work for a company, 

3 leave the company, become experts, they developed 

4 their expertise, you know, on the products or whatever 

5 it was . And so, I think that ' s a fair way to develop 

6 your expertise and doesn ' t affect any potential harm 

7 that could be caused by serving as an expert, which I 

8 think is the point of moving to exclude somebody. 

9 JUDGE HILYER : I don ' t think you commented 

10 on the stock options. 

11 MR . SAROS : The stock options? That he 

12 still has stock options? 

13 JUDGE HILYER : Right . 

14 MR. SAROS : That ' s sti l l just another bias 

15 point . Yeah, he has stock options . So, on cross -

16 examination, it ' s the same as, "isn't it true, sir, 

17 you are paid $1200 an hour to, II you know, in some 

18 cases experts charge that that I've had , " isn ' t it 

19 true you are paid $1200 an hour and your team has been 

20 paid over, you know, $750,000 or $2 million to testify 

21 in this case? " How is that any different than you 

22 have stock options? It ' s the same -- it ' s a bias 

23 issue . It ' s not - - there is no harm to Zillow on how 

24 much he gets paid. 

25 address . 
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1 JUDGE HILYER : Thank you . DO you want to be 

2 heard? 

3 MR . BARNES : I do . There is a difference 

4 between an expert who is paid for his honest testimony 

5 and someone who has got a stake in the outcome of the 

6 case. The latter is what happens when you own the 

7 business or a stock owner . 

8 Number two, I'm not as lucky apparent l y as 

9 Mr . Saros . I ' ve had plenty of experts who tell me the 

10 truth rather than what I want to get on the stand and 

11 repeat . 

12 Number 3, if he is an expert he is going to 

13 do what ; e xpress opinions about the case? You 1re 

14 right, maybe I ' ve skipped to the bottom line. I don ' t 

15 understand how in the world this man can pass a 

16 gatekeeper test. But to the direct point, he is an 

17 owner of the business . The outcome of the business 

18 the outcome of the case is going to affect him. Next. 

19 JUDGE HILYER : Okay . Thank you . Zillow? 

20 MS. O'SULLIVAN : Yes, Judge Hilyer, thank 

21 you . Your inclination and your concern is spot on 

22 here. And I ' ll just try to give three quick reasons 

23 in support . First, going to the cases, the question 

24 of whether this independence requirement is there in 

25 the cases or has to be in the protective order, it ' s 
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1 absolutely in the cases if you look at Digital 

2 Equipment and the Beam cases and other cases that they 

3 cite . And of course the reason is the risk of 

4 disclosure . 

5 And their favorite case , Isis, involves 

6 someone who worked for this entity seven years ago, 

7 not someone who was CEO on the day the complaint was 

8 filed and the first nine months of the case. 

9 Second, you were making some comments about 

10 what was the intent and purpose of the protective 

11 order, whether it has this word II independent II in it or 

12 not, and it clearly envisions that it 1 s someone who 

13 does not have a close tie, even if a prior tie, to one 

14 of the parties . And that ' s why the protective order 

15 lets you ask for someone's CV and any previous 

16 relationship with any of the parties, and a listing of 

17 all companies for which the individual has consulted 

18 or been employed by within the past four years. There 

19 would be no point in asking for that prior information 

20 if the sole question is , where does the person work 

21 today . 

22 And the third reason your inclination and 

23 interpretation of the protective order is correct, 

24 because it 1 s Move 1 s own prior interpretation. So, at 

25 the beginning of the case and before Jenner & Block 
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1 was involved, when a lot of the key filings on the 

2 preliminary injunction were marked attorney ' s eyes 

3 only, Mr . Samuelson's lawyer said, we 've got to see 

4 these. And the answer was, no, you can retain an 

5 independent expert to review all those documents. So 

6 that's simply the argument we're making back at them 

7 now. 

8 MR. SAROS : Can I respond quickly, your 

9 Honor? 

10 JUDGE HILYER: Yes, you bet. 

11 MR. SAROS : I don ' t know what that last part 

12 had anything to do with anything, because 

13 Mr . Samuelson still works at the time for zillow, so 

14 that doesn't help the argument because I would agree 

15 if Mr. Berkowitz were still a Move employee, then this 

16 probably -- we wouldn't be here discussing this 

17 issue . So, that is irrelevant . 

18 The info about prior, you know, an expert 

19 disclosing who they prior worked for, the reason you 

20 do that is because are you going to work for them 

21 again? And usually what happens in these cases is, 

22 you consult for X, Y and Z companies, are you going to 

23 be still doing that, because I ' m going to be telling 

24 you all my competitive information, and then if next 

25 year you are consulting for one of my other 
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1 competitors, I want to know about that . 

2 So usually there is agreements that I won't 

3 consult for any of these companies for so many years, 

4 or I won't do it again, or however that works . So 

5 that's what it goes to is still that, who are you --

6 what are you going to do with my information. And the 

7 showing here, there hasn't been anything, he's really 

8 a risk to do anything with it. 

9 It's kind of feeling like we are doing a 

10 Daubert motion way before it's appropriate. He hasn't 

11 given his opinions, but they already know exactly what 

12 they are evidently. He hasn't been allowed to look at 

13 anything . And, you know, I think it's unfair to say 

14 he's just going to just say whatever we want him to or 

15 come out . He is going to look at the evidence, 

16 knowing the trade secrets or analyzing the trade 

17 secrets, and do what an expert does and compare the 

18 tWO. 

19 And at that point, if it's just so off base, 

20 they can bring a Daubert motion and say there is no 

21 basis for any of this, and they can raise all these 

22 points. But right now all we're talking about is 

23 having access to some of their information that he's 

24 agreed to keep confidential. We are a step way beyond 

25 the issue of just disclosure. We've already assumed 
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1 what his report and his testimony will be, and now 

2 we ' re cutting him off as if we are in the Daubert 

3 proceeding right before trial . 

4 JUDGE HILYER : I'm not going to repeat 

5 myself but I will just make a couple of comments. As 

6 far as, is he an employee or not, I think arguably he 

7 was an employee when the motion was brought before his 

8 severance was advanced. That ' s point number 1. 

9 Point number 2 is, the bias is relevant 

10 because the point of analyzing the bias , just looking 

11 at sort of the four corners of the cases is, the risk 

12 that the information will be disclosed. And the more 

13 bias that the witness has, the higher the risk of 

14 that. 

15 And finally, this may be sort of a silly 

16 example , but what if the evidence showed that he 

17 bought half of the company . I mean, I just - - it ' s 

18 just mind boggling to me, the idea that this witness 

19 hasn ' t expressed his opinions when he was the 

20 president of the company, and said what he said in the 

21 e-mails and said what he said to the press about the 

22 ultimate merits of the lawsuit just rings hollow with 

23 me . 

24 Frankly, I'm going to grant the -- now, I 

25 can ' t remember which side - -
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1 MR . SAROS : It was our motion. 

2 JUDGE HILYER : I'm going to deny the motion, 

3 and frankly, if I didn ' t, and you only had one expert, 

4 I think the chances of you facing trial without an 

5 expert, but that1s, you know, somebody else1s decision 

6 for another day. I've already told you the reasons 

7 why. I just don't think that, under these unique 

8 facts, that this individual is the appropriate person 

9 to whom the trade secrets should be disclosed . So, 

10 I'm going to deny that motion. So, that's that one. 

11 Okay. And the next one then is the motion 

12 for the protective order regarding the subpoena, the 

13 Trulia subpoenas to J . P . Morgan and Goldman Sachs. 

14 Again, I take to heart Move's cautions to me 

15 to not overstep my bounds to allow them to pursue 

16 discovery on this topic. As I said before, there is 

17 not a plethora of evidence, but there is some from 

18 which the inference can be made. And I want to do 

19 what I can to allow Move to continue to take discovery 

20 on its theory that Samuelson tipped off Zillow to 

21 Move's plan, and therefore that was the reason that 

22 Zillow acted when it did with regard to the Trulia 

23 acquisition . 

24 But, again, Exhibit A to the Goldman Sachs 

25 subpoena is a universe of issues compared to the 
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1 narrow focus that I ' m inclined to grant . And 

2 specifically, here is -- and I ' m looking now at 

3 Exhibit A to the subpoena duces tecum directed to 

4 Goldman Sachs, what I ' m inclined to grant is number 

5 6. And I think for the purpose of this one, you know, 

6 let ' s not rehash sort of the substantive argument. I 

7 want you to sort of pick up with me about what ' s wrong 

8 with this particular remedy, sort of resist the 

9 temptation to go back either side and say we want to 

10 revisit the underlying issue. 

11 Number 6 says, "Documents sufficient to show 

12 when and how you first learned of Zillow ' s interest in 

13 potentially acquiring Trulia in 2014 ." 

14 7, "Documents sufficient to show when you 

15 were first retained by zillow in connection with the 

16 Trulia acquisition. II 

17 8, II Documents generated or received in 

18 connection with the Trul ia acquisition that mention or 

19 refer to Move, Inc . and/or real tor . com . " 

20 16, and I 've rewritten it. "Any analysis or 

21 evidence of any specific plan of Move or realtor.com 

22 to acquire Trulia. " 

23 1 9, "All documents relating in any way to 

24 the premise that Zillow should acquire Trulia as a 

25 defensive measure against a potential transaction 
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1 involving Move and Trulia . 11 

2 Now, I actually think that -- my thinking is 

3 I guess most jelled on these last two that I gave . It 

4 seems to me that those are the most rifle shot 

5 targeted at the issue that I want to allow discovery 

6 on . But 6 , 7 and 8 are a little broader than that . 

7 And the rest of them, for the reasons that I ' ve 

8 indicated, really are a fishing expedition into other 

9 business issues . 

10 So, this is Zillow's motion for protective 

11 order . So I ' ll let you go first. 

12 MS. FOSTER : Your Honor, can I just ask for 

13 a clarification . You had - -

14 

15 

16 

17 

JUDGE HILYER : Are the subpoenas the same? 

MS . FOSTER: No, they ' re not . 

JUDGE HILYER : Oh, great. 

MS . FOSTER : They ' re very similar, but 

18 they ' re not identical. 

19 JUDGE HILYER : I don ' t know why I assumed 

20 they were. Go ahead. 

21 MS . FOSTER : I was just going to ask if you 

22 could clarify, you had rewritten 16. 

23 JUDGE HILYER : Yes . 

24 MS. FOSTER : If you could just read that 

25 once more . 
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1 JUDGE HILYER: Okay. 'IAny analysis or 

2 evidence of any specific plan of Move or realtor.com 

3 to acquire Trulia." It should say - - no, that ' s 

4 okay. "Any analysis," I think that's all right the 

5 way it reads. 

6 MS. FOSTER: Your Honor, we would of course 

7 object to further discovery of this . But I'm going to 

8 dive right into, as you requested, the specific 

9 requests here. Specifically I would focus on 8 here . 

10 That is way too broad. It asks for all documents 

11 generated or received in connection with the Trulia 

12 acquisition that mention or refer to Move or 

13 realtor . com. 

14 There was an enormous second request, 

15 antitrust investigation by the FTC . Move and Zillow 

16 are competitors. NARA and Move were active in that 

17 investigation . The documents or the files are going 

18 to be replete with references to competitors, Move and 

19 realtor.com. 

20 This doesn't go to the specific issue of 

21 whether or not Mr. Samuelson revealed any information 

22 about a potential Move/Trulia. This is purely 

23 references to the competitors Move or realtor.com, and 

24 is way too broad, and would frankly lead to 

25 extraordinary burden because of the second request and 
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1 the FTC investigation which was just resolved in 

2 February . 

3 As to the others - -

4 JUDGE HILYER : Do they have access to those 

5 documents? 

6 MS. FOSTER : No. 

7 JUDGE HILYER : Okay . And do you, or you 

8 just know what you gave the FTC? 

9 MS . FOSTER : I ' m sorry? 

10 JUDGE HILYER: So, there this big 

11 investigative file . 

12 MS. FOSTER : Yes . 

13 JUDGE HILYER : But is all you know what you 

14 gave to the FTC , is that what you know , or do you, 

15 because you are a target, do you get access to all 

16 this stuff? 

17 MS . FOSTER : No , we don ' t . 

18 JUDGE HILYER : Okay. 

1 9 MS . FOSTER : Under the Act there is 

20 confidentiality that ' s accorded to the FTC files of 

21 what ' s submitted. 

22 JUDGE HILYER : I see. 

23 MS . FOSTER : But over and apart from what 

24 was submitted to the FTC, you are going to have an 

25 enormous amount of discussion back and forth, say , 
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1 with Goldman Sachs and zillow about, okay, what are 

2 the risks of a challenge under HSR? What are we going 

3 to do, here we have this competitor, it ' s just going 

4 to be a lot of frankly irrelevant information that 

5 doesn't go to this specific claim, which is again an 

6 allegation that Mr. Samuelson tipped off Zillow. 

7 These documents will not go to that . 

8 Your other request would, and for that 

9 reason, while still preserving our broader objection, 

10 I would not object to 16 and 19. 

11 JUDGE HILYER : 6, 7 and 8 . You just talked 

12 about 8. 

13 MS. FOSTER : 6 and 7 I think they pretty 

14 much have from what we submitted in camera, and what 

15 we submitted and produced in discovery . Whether or 

16 not Goldman needs to reproduce those for you I don't 

17 know . But that ' s fine. 6, 7, and then 16 and 19, I 

18 think is the proper scope. 

19 JUDGE HILYER: Do you want to be heard on 

20 this? 

21 MR. BARNES : No. I'm good. 

22 JUDGE HILYER : Counsel? 

23 MR . SAROS : Thank you, your Honor. So, you 

24 mentioned a few times that there is no plethora of 

25 evidence about this issue . Well, there is a very good 
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1 reason for that, because we haven ' t received it . 

2 We ' ve gotten very, very limited evidence on that, so 

3 it ' s not fair to say, well, there is not a plethora of 

4 evidence so I ' m going to really limit the discovery. 

5 JUDGE HILYER : I want to interrupt you by 

6 saying I should stop saying that, because even though 

7 I don ' t think there is a plethora, there is enough of 

8 a threshold showing that I'm taking you even assuming 

9 that I buy this idea that you have to have a threshold 

10 showing , it ' s a gratuitous comment . I 'm saying, I 'm 

11 going to say that your plethora showing is sufficient, 

12 okay? 

13 MR . SAROS : Okay . 

14 JUDGE HILYER : And then I ' ll stop cal l ing it 

15 that . It's sufficient . 

16 MR. SAROS : I was making sure that that 

17 wasn ' t the basis for some of these arguments . 

18 JUDGE HILYER : No . 

19 MR . SAROS : So, now, what you 've done here 

20 is you mentioned earlier that you understand our 

21 position that your role is not to limit claims . But I 

22 think that ' s exactly what you're doing. You ' ve taken 

23 this issue now, 6, 7 and 8, are essentially, when did 

24 you first learn of this it. When did Errol te l l you? 

25 That ' s not the whole issue . There is not going to 
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1 this smoking gun. Those are like, what are the 

2 smoking gun, what did Errol tell you about the 

3 transaction specifically? And then when did you first 

4 learn? 

5 It ' s the rest of those documents that are 

6 going to tell the whole story, and those are the 

7 documents we need to show that they took that tip and 

8 acted on it. And it ' s that acting on it, those are 

9 the reasons of why all this happened that goes back 

10 to, it 1 s all circumstantial evidence that goes back to 

11 the tip and what happened after that . 

12 Really what 6, 7 and 8 , you know, when did 

13 you first learn, we are going to get almost nothing 

14 from them. They are going to hand us the in camera 

15 documents that they gave you and say, there, there is 

16 the communications. 

17 JUDGE HILYER : Well, I need to stop you 

18 there. They are going to give you more than that 

19 because the in camera documents that you just got were 

20 the March 5th ones. 

21 Now, because they reversed the motion for 

22 reconsideration , you are going to get all of the ones, 

23 not just the March 5th ones . So you are going to get 

24 more than you got before because I reversed myself on 

25 the motion for reconsideration . 
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1 MR . SAROS : Assuming there are other ones . 

2 Maybe, maybe not. I mean, I don't know that that's 

3 correct. I mean, I hope you're right that we would 

4 get more, but I'm not sure that we would because I 

5 don't know when all this first started, you know. 

6 JUDGE HILYER : I meant if they exist you are 

7 going to get them. 

8 MR. SAROS : Yeah. So, 11m saying there is a 

9 possibility that we might not get anything else. And 

10 that's just not sufficient for us to be able to fairly 

11 pursue our claim. Those other documents about the 

12 transaction, you know, those don't just go to 

13 liability issues and the reasons why this all 

14 happened . They go to damages too, you know, what was 

15 happening between these - - the two companies, those 

16 are the kind of documents our damages experts are 

17 going to want to look at. 

18 It's just what you've done with -- there is 

19 a large category of could be very relevant documents 

20 that are excluded by the select topics that you chose 

21 to move on . So, like all documents that discuss any 

22 of the reasons why Zillow should proceed 

23 JUDGE HILYER : Slow down. 

24 MR. SAROS : Sorry. I know I talk fast. My 

25 apologies. 
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1 JUDGE HILYER : When you start reading things 

2 you ' ve got to s l ow down. 

3 MR . SAROS : Yeah . Thank you for pointing 

4 that out. 

5 So, number 9, "All documents that discuss 

6 the reasons why Zillow should proceed with the Trulia 

7 acquisition ." We should be allowed to look at those 

8 reasons that they say they're proceeding to see if 

9 they make sense, to challenge those . Are they 

10 different than what they said in 2011 when they 

11 thought to acquire Trulia? What's the whole story? 

12 

• • • -
16 was in the documents recently -- or that we saw in 

17 camera, I think it was in our supplemental submission . 

18 

19 

20 

• • • • 

So, al l of a sudden you weren ' t interested 

in Trulia . The companies industry - wide were very much 

25 And so, if we just get documents about when 
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1 you first learned , that ' s like one little part of the 

2 story. That ' s taking a big part of our ability to 

3 pursue the claim away, you know . 

4 And then with respect to 16 and 19, those 

5 are just specific documents about Move . And yes, if 

6 they exist , they should have been produced already . 

7 But that ' s also a very small 

8 JUDGE HILYER : This is to different 

9 entities . 

10 MR. SAROS : You're right, I ' m sorry, your 

11 Honor, that ' s to Goldman . So, my apologies . But 

12 you ' re right, so, those are very small little pieces 

13 of the whole story . And we really need to have the 

14 whole story to pursue that, to pursue the claim. And 

15 these very small pieces are just telling like one 

16 little part. Okay, just, when did you first start 

17 looking at it . That ' s not a fair amount of discovery . 

18 I understand your concerns about, you know, 

19 opening up a big swath, but this doesn ' t satisfy 

20 that. What this does is, you know, kind of cuts our 

21 knees off , because there is just , we are getting 

22 almost nothing. 

23 MR . CASLIN : Your Honor, you said only one 

24 could argue, but could I ask a question , one 

25 question? 
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1 

2 

3 

4 

JUDGE HILYER: Okay. 

MR. CASLIN: Thank you. I appreciate it. 

MR. BARNES: Was that the question? 

MR. CASLIN: At trial, you are a trial 

5 judge, your Honor, so you know what's going to 

6 happen. You are going to hear from witnesses from the 

7 Move side who are going to say we were at the Wilson 

8 Sonsini law firm, we were going to merge with Trulia. 

9 It was going to change the landscape. Only four 

10 people at Move knew about that. Errol Samuelson was 

11 one of them, general counsel, the CEO, a board member, 

12 I think. 

13 And we ' re going - - our witnesses are going 

14 to explain, the fact witnesses are going to explain 

15 that suddenly zillow swoops in very quickly, pays a 

16 

• 
18 Mr. Berkowitz, but someone is going to get up there 

19 and explain why that is such a big deal and why that 

20 

• • • • 
25 why they did it, because they are refusing to give it 
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1 to us in discovery . And you are, respectfully, 

2 cutting us off. You are not allowing us to go in and 

3 say, why did you swoop in and buy Trulia? That ' s the 

4 plans. 

5 And I think what I'm hearing today is, our 

6 witnesses are free to come in, they are going to talk 

7 about the industry, they are going to talk about what 

8 they saw happen. They are in at Wilson Sonsini and 

9 they are going to merge . It ' s going to change the 

10 landscape. And Errol Samuelson goes out in the 

11 hallway on his burner phone and calls up the CEO of 

12 Zillow. 

13 MR. BARNES : Is this the shoe phone, is that 

14 the one we're talking about? 

15 MR. CASLIN: We'll get to that in a minute. 

16 And they won't let us take any discovery into it. And 

17 you are eliminating this claim, and I think what ' s 

18 going to happen at trial is, I think it's an 

19 appropriate motion in limine, which is why I mentioned 

20 you are a trial judge, because you know what's going 

21 to happen. They can't talk about it. They can ' t say 

22 in response, "Actually, we didn ' t swoop in and buy 

23 Trulia, block the Move/Trulia merger . We did it for 

24 the following three reasons," and you are not letting 

25 us take discovery on that, so they won't be able to 
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1 talk about it at trial . I think that ' s what I ' m 

2 hearing. 

3 JUDGE HILYER : Well, Counsel, I ' m going to 

4 go back to one lawyer per side. But, you know, I'm 

5 the one who insisted we have a court reporter because 

6 I wanted to have a good record of this , because I 

7 recognize these are serious issues, and if you 1re 

8 right that I'm curtailing your case, you shoul d have a 

9 good appellate record, and you ' ve now got one . 

1 0 So, and I have, you know, what the trial 

11 judge is going to do the trial judge is going to do . 

12 The whole thing comes down to I guess Mr . Saros ' 

1 3 contention that -- it 1 s sort of summarized in number 

14 9, "All documents that discuss any of the reasons why 

1 5 zillow should proceed with the Trulia acquisition ." 

16 And with all due respect, I appreciate your 

17 advocacy for your client , but I just strongly disagree 

18 that given the concerns of the courts and the case law 

19 that ' s been cited to me in trade secret cases, that 

20 that's the appropriate way to litigate this case. 

2 1 I don ' t think - - that to me is just a 

22 massive fishing expedition into the business reasons 

23 why zillow has desired to -- has decided to acquire 

24 Trulia. And your claim that I want you to be able to 

25 pursue is whether or not there is evidence that 
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1 Samuelson disclosed the trade secret and that that was 

2 part of the reason for Zillow acting when it did. So, 

3 I think you ' ve got a good record . I respectfully 

4 appreciate your advocacy. 

5 MR . CASLIN : Thank you . 

6 JUDGE HILYER : But I just don ' t agree with 

7 it . So, I ' m going to limit motion for protective 

8 order. I'm going to grant the protective order, 

9 except with respect to 6 , 7 and 8, I ' m going to 

10 rephrase as follows : All documents generated or 

11 received in connection with the Trulia acquisition 

12 that mention or refer to Move, Inc. and/or 

13 realtor . com, and involve any communications with or 

14 reference to Errol Samuelson. So that ' s number 8. 

15 I already gave you number 16 and number 19 . 

16 Plus you have a transcript to do your order from. 

17 Okay . 

18 Off the record for a minute. 

19 (Discussion off the record . ) 

20 JUDGE HILYER : So we'll go back on the 

21 record . And now - -

22 MS. FOSTER : Your Honor, one clarification. 

23 That was for Goldman . 

24 JUDGE HILYER : Oh. 

25 MS . FOSTER : I am assuming that the same 
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1 would apply to J.P . Morgan? 

2 JUDGE HILYER : Yeah. You guys -- I don't 

3 want to go into the details. I assume that you can 

4 morph that into the J.P. Morgan one. If you canrt, 

5 you can e-mail me, but I think you can follow the, 

6 under protest, the logic. 

7 

8 

MR . CASLIN : Respectful protest, your Honor. 

JUDGE HILYER: Respectful protest. 

9 Okay. Now, the plaintiff ' s motion to compel 

10 production of documents re Zillow's acquisition of 

11 Trulia . So, here are my comments on this one . 

12 MR. CASLIN: Your Honor, would you say that 

13 again for me, plaintiff ' s motion to compel - -

14 JUDGE HILYER: I just read the wrong one. 

15 Excuse me. 1 1 m sorry. I think I put away the wrong 

16 one here. Yeah, no. Wait a minute. Plaintiff's 

17 motion to compel zillow to produce documents regarding 

18 its acquisition of Trulia. But now the issue is the 

19 discovery status of the case. 

20 So, here are my comments and where I am on 

21 this. So, one argument is sort of just like a 

22 contract analysis or something, what was the 

23 manifestation of the parties being the lawyers when 

24 you negotiated over the form of this. 

25 So, zillow says, well, I said that it was 
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1 going to be -- MS. Foster said that it begins with the 

2 deadline for possible primary witness disclosure, and 

3 that her intent was to sort of cut it off before that . 

4 And then she also said, we are not setting all dates 

5 as if this were a new case filing. 

6 But then Mr. Caslin said, I presume if we 

7 ink a deal the Court will set a new trial date and 

8 various discovery and disclosure deadlines that flow 

9 from the trial date, which sounds like there wasn't a 

10 meeting of the minds. 

11 And when I look at the case scheduling 

12 order, which trumps everything, it says the discovery 

13 cut - off has been moved. zillow wants to say, oh, my 

14 gosh, if you let them do that, they are going to do 

15 all this other discovery, but, you know, I ' m not I 

16 am the servant of the Court here. And to me, the 

17 showing on the e-mail that there was an agreement to 

18 the contrary is not convincing. And I think this 

19 order supersedes the previous cut - off that I ordered 

20 in light of the earlier trial date. 

21 So, I think I'm bound by this order to say 

22 that discovery is not over . Do you want to sit back 

23 and let them - - maybe you can respond. 

24 MR. SAROS : Yes. 

25 JUDGE HILYER: So, I will give you a chance 
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1 to respond to that . 

2 MS. FOSTER : Your Honor, the Court ' s order 

3 on this specifically states that deadlines in the case 

4 schedule beginning with the deadline for possible 

5 primary witness disclosures are to be based on the new 

6 trial date. And the clerk was directed to enter a new 

7 case schedule . That primary witness date was December 

8 22nd. So, that ' s what changed . The dates after 

9 December 22nd, not dates prior to this . 

10 And there was an earlier order in this case 

11 which specifically provided that the written discovery 

12 would close as of October 31, 2014, absent -- excuse 

13 me, "other than for liberal good cause shown (liberal 

14 good cause includes new subjects and/or follow-up 

15 relating to information received in discovery . ) 11 

16 When we were negotiating this we wanted to 

17 make sure that the earlier dates were not affected, 

18 because if we open up written discovery , it ' s not 

19 going to just be Trulia discovery that gets opened up . 

20 We have new counsel here who has already indicated 

21 that they are seeking broader discovery, and we are 

22 going to get tons of new discovery requests. And I 

23 can guarantee you that Zillow ' s production is going to 

24 doubling or triple as a result if that date is not 

25 included, and if we don ' t stick to the liberal good 
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1 cause shown standard that the Court had before . 

2 And frankly, I don ' t think we meet our trial 

3 date if we do that . Currently we are in March of 

4 2015. There is a show cause hearing on May 22nd. 

5 Counsel has indicated the deps should start in June, 

6 and discovery closes September 8th . 

7 If we are engaged in burdensome document 

8 discovery between now and then, we are going to end up 

9 in the same exact place we were before, being unable 

10 to get this done. The only reason we agreed to the 

11 October 24th date is because we thought that written 

12 discovery would close and we could immediately launch 

13 into depositions. Even that ' s not happening because 

14 of the order to show cause, it ' s being pushed back 

15 further . 

16 So, everything that we agreed to with that 

17 stipulation, and believing that we could do October 

18 24th, goes out the window if this is not enforced per 

19 the stipulation and order which specifically says that 

20 it ' s dates after the primary witness disclosures that 

21 are affected and that earlier dates are not affected . 

22 And so , your Honor, I would respectfully 

23 request that rather than open this can of worms, that 

24 we stick to the schedule that we've previously had. 

25 We ' ve got a lot of work to do in this case even 
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1 without broader discovery . And we can ' t add to that 

2 burden. 

3 MR . SAROS : Briefly, your Honor , I mean, if 

4 Zillow wanted so badly to maintain the written 

5 discovery date, it should have just said so instead of 

6 playing this little coy game with e-mails. It should 

7 have just said we want to keep the written discovery 

8 deadline, and they never did. We never would have 

9 agreed to it, that ' s why . 

10 And if you look at everything in the 

11 stipulation and the order talks about the case 

12 schedule. Well , I look at the case schedule. It 

13 doesn ' t say anything about written discovery, right? 

14 And that ' s the case schedule we ' re talking about. And 

15 the dates before the disclosure of primary witnesses, 

16 those don't get reset. It doesn't mention the 

17 discovery plan, which on its face says it doesn ' t 

18 apply because it ' s in light of the May 11 trial date . 

19 Just lastly, there is another date that ' s 

20 before the disclosure of primary witnesses, which is 

21 the last date to complete document production . So why 

22 doesn ' t that one still apply? It ' s a selective, you 

23 know, after the fact selection of, well, we just want 

24 to prevent written discovery. 

25 arguments are not convincing . 
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1 the case discovery plan was - - I mean the discovery 

2 cut-off was extended to September and written 

3 discovery includes that . 

4 MS. FOSTER: If I can have just a quick 

5 follow-up, your Honor. One, there was a reference to 

6 completion of discovery. At the same time, in fact 

7 the very day that we executed the stipulation, we 

8 agreed that the date for last production in this case 

9 was going to be February 27th, 2015 . And that is in 

10 the court record here as Exhibit 6 to Mr. Lovejoy's 

11 declaration. 

12 In other words, the parties at that time 

13 were talking about closing and finalizing all 

14 documents in this case. I can show you my copy if 

15 you'd like, your Honor . And that's the same day we 

16 executed the stipulation. 

17 JUDGE HILYER : This is a letter from Charles 

18 Abbott at Jenner & Block. You said Mr. Lovejoy. Is 

19 that at the back? 

20 MS. FOSTER: It's the declaration of 

21 Mr. Lovejoy. It's attached to his declaration . 

22 JUDGE HILYER : This is attached to his 

23 declaration? 

24 MS. FOSTER: Yes. That's all I was saying. 

25 And we, if I could, just real quickly, and 
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1 we responded that we would agree and would complete 

2 all of the production by then. 

3 JUDGE HILYER : Even taking that document 

4 into account, I don't think there is a clear 

5 manifestation of the meeting of the minds as to what 

6 you intended. And in fact , the e-mail that I 

7 referenced earlier pretty much shows that you weren ' t 

8 on the same page. 

9 And the parade of horribles argument of 

10 what ' s going to happen, I don't think that I can say 

11 because of that that it drives the result . I think 

12 your remedy here is, you can go back to the trial 

13 court and make a motion saying, you brought this to 

14 discovery master, and the discovery master ruled that 

15 there is no meeting of the minds. 

16 I ' m sticking by this ruling because this is 

17 what I ' m sort of I think retained to do . I 'm ruling 

18 on the merits that there is no meeting of the minds 

19 here, or manifestation of the meeting of the minds of 

20 a stipulation by counse l as to what the effect on the 

21 discovery schedule was for agreeing to the trial 

22 continuance. 

23 Point number 2, I ' m bound by the Court ' s 

24 order unless the Court decides that what it intended 

25 was to not reopen discovery . That ' s fine, and we ' ll 
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1 deal with it . 

2 And I think that in the orderl y flow of 

3 things, if you are going to take this remedy you 

4 should do it right away. Let's not get a big backlog 

5 of discovery going. That ' s your remedy here is you 

6 need to go back to the trial court and say --

7 MS . FOSTER : And keep the May trial date . 

8 JUDGE HILYER : But at the same time, I ' ve 

9 done my work here and I ' ve sorted through this record, 

10 and I don't see there is a meeting of the minds of 

11 counsel as to how this is going to work . I think you 

12 are on different pages. So the trial court can then 

13 decide whether or not what it meant . 

14 So, but for now, I ' m not going to deny this 

15 one for that reason . For right now this -- by "this 

16 one II I mean the motion - - so, I guess I I m not quite 

17 sure . You all know what discovery request you are 

18 talking about. I don't have them here in front of me, 

19 but I ' m going to grant the motion to compel the 

20 production because I don't see that as it currently 

21 appears to me that it ' s precluded by the discovery 

22 cut-off. 

23 MS . FOSTER : So, your Honor, one of the 

24 objections we had was to the form of the order. The 

25 order reads, "Plaintiff I s motion is granted . II The 
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1 second plaintiff ' s six discovery requests are timely, 

2 which I think both fit within your ruling. 

3 But the third one compels us to produce all 

4 of those documents. And as of the time this motion 

5 was filed we hadn't even been - - our obligation to 

6 submit objections had not even come up. So, to that 

7 extent, it is completely premature to order us to 

8 produce all of those documents without allowing us to 

9 submit our objections, go through a meet and confer as 

10 to the scope and relevance of those requests, and if 

11 necessary, come back to your Honor . 

12 So, we would request that that third bullet 

13 point on the order just be stricken, because this 

14 really 

15 JUDGE HILYER : I think that ' s probably 

16 correct. I wil l give you a chance to respond to that, 

17 but I think that ' s correct . 

18 MR. SAROS : I mean, I don ' t really agree. 

19 The motion was timely . They told us they ' re not going 

20 to produce anything. Their position was we ' re not 

21 going to produce anything . They should have said in 

22 the motion , here is what we don ' t agree with . There 

23 was no - - there was an offer, we will give you the in 

24 camera documents and nothing else. 

25 I said, well, that ' s not sufficient . You 

BUELL REALTIME REPORTING, LLC 2062879066 Page: 55 
SM 1181 



Hearing (SUBJECT TO PROTECTIVE ORDER - OUTSIDE COUNSELS' EYES ONLY) Move, Inc., et al. v. Zillow, Inc. , et al. 

1 cherry picked a few things . So, if they wanted to put 

2 stuff in the motion, they should have gone so. Here 

3 was our 

4 JUDGE HILYER: Well, they thought they had a 

5 way to cut the thing off cleanly and they don't. So, 

6 I'm going to agree with them and still require that 

7 you go through that process. 

8 Okay. Obviously I'm also going to require 

9 you to meet and confer with respect to the objections 

10 before you bring it back to me. 

11 The motion to compel the defendant to search 

12 the employees' web based e-mails, my concern about 

13 this is this thing has morphed, and people keep 

14 bringing up things about the way it was before, is my 

15 observation. And it looked to me like initially there 

16 was some Samuelson/Zillow, not me; him, not him; me, 

17 but it seems to me that subsequent to that, this got 

18 sorted out it looked to me like, and I saw a letter 

19 from Mr. Barnes I think on March 2nd saying, hey, if 

20 there is a gap, we'll still deal with it. 

21 And it looked to me like - - l im not quite 

22 sure how it got sorted out, but it seemed to me that 

23 the things that definitely that pertained to the 

24 employment on the e-mail Zillow was handling, and the 

25 other things Mr. Barnes was handling. And if that 
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1 issue needs to be clarified, it should be . But 1 1 m 

2 not sure that itls unclear . So, to me, the answer to 

3 that is, if it's employment based, then it's Zillow . 

4 If it's anything else, then it's Samuelson. 

5 And it looked to me like you were in the 

6 middle of getting that decided when Move pulled the 

7 trigger . So that's kind of where I am right now on 

8 that issue. And I'd invite I guess Move to --

9 MR. CASLIN: That ' s me, your Honor, if you 

10 could be patient with me. I'd like to show you why, 

11 first of all, I think you are actually granting the 

12 motion because you are saying if it's employment based 

13 it's Zillow's responsibility. That's our whole 

14 point. And their response was, we don't have custody 

15 or control are on employees' non-zillow e - mails even 

16 when they know that they are using them for Zillow --

17 JUDGE HILYER : I couldn ' t resist reading the 

18 New York Times this morning about Hillary Clinton 

19 knowing this issue was coming up . 

20 MR. CASLIN: It's pretty similar. If you 

21 can be patient with me I'll show you why we're 

22 concerned about this, because there is a lot of 

23 activity on this e - mail and other e-mail accounts that 

24 are not in the formal Zillow documents. 

25 And we really concerned, we are genuinely 
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1 concerned that it hasn ' t been produced, it may have 

2 been destroyed or is being hidden. And so if you grab 

3 the Atteberry declaration , which is the big one, I can 

4 show you my copy. 

5 JUDGE HILYER : Hold on one second . 

6 MR. CASLIN : I ' m also looking at the 

7 Mittenthal declaration, if you find that one, that one 

8 is pretty small . 

9 JUDGE HILYER : I ' ve got that one . 

10 MR. CASLIN : It's from Mr . Barnes ' office . 

11 JUDGE HILYER : And what's the other one that 

12 you want? 

13 MR . CASLIN : Atteberry, or I call him Atta 

14 Boy. 

15 JUDGE HILYER : These are both Graham & Dunn? 

16 MR. CASLIN : No. This one, Mr. Atteberry 

17 works with us . 

18 JUDGE HILYER : Oh , okay. Sorry . 

19 MR . CASLIN : It has a lot of exhibits to it . 

20 JUDGE HILYER : It ' s in the first, not in the 

21 reply, the first part of the motion? 

22 MR. CASLIN : That ' s exactly right, yes. 

23 can give you mine. 

24 JUDGE HILYER : l Ive read it, but I can l t 

25 find it . So, okay . 

BUELL REALTIME REPORTING, LLC 2062879066 

I 

Page: 58 
SM 1184 



Hearing (SUBJECT TO PROTECTIVE ORDER - OUTSIDE COUNSELS' EYES ONLY) Move, Inc., et al. v. Zillow, Inc. , et al. 

1 

2 

MR . CASLIN : I might pass the document down . 

MS. FOSTER: Is it in there? 

3 JUDGE HILYER: Which one do you think? 

4 MS. FOSTER: In there. 

5 JUDGE HILYER: Okay. Hold on one second . 

6 MS. FOSTER: No? 

7 JUDGE HILYER : No . 

8 MR. CASLIN: That's okay, your Honor. I 

9 don ' t want you to miss your plane. I will pass stuff 

10 down when it becomes appropriate. Although I wonder 

11 why you are going to Chicago right now . 

12 Mr. Mittenthal works at -- did I say his 

13 name right? 

14 MR. BARNES : Yes, Mittenthal. 

15 MR. CASLIN: Mr. Mittenthal put in a 

16 declaration about Mr. Samuelson's e-mails. He is from 

17 Mr . Barnes ' office . 

18 JUDGE HILYER : Right. 

19 MR. CASLIN: And it purports -- it does 

20 address a lot of the concerns that we have about 

21 Mr. Samuelson's e-mails and what we think is not 

22 e-mail, the failure to produce a lot of those. 

23 And he divides it into two pieces. 

24 Pre-injunction piece, we call that kind of the old 

25 e-mail address; and then post injunction, the new 
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1 e-mail address . So let ' s first talk about the 

2 pre-injunction piece. So these are e-mails from 

3 January, February, March, April, May of 2014. 

4 And Mr. Mittenthal says that he -- that 

5 Mr. Barnes' law firm captured twice the old e - mails, 

6 and but nevertheless Mr. Samuelson had access to that 

7 e-mail account until July of 2014. And he says we've 

8 produced those, but then in paragraph 5 he says, "But 

9 for reasons I don't understand, some of them just 

10 weren't in the e-mail account." And if you go look at 

11 those e - mails --

12 JUDGE HILYER: Like three of them, right? 

13 MR. CASLIN : Yeah . If you go look at those 

14 e-mails, and our theory, it's a genuine theory, is 

15 that Mr. Samuelson intentionally cherry-picked things 

16 that he thought helped him, and produced them, and 

17 things that hurt him he deleted . 

18 And let's look at the order in the 

19 preliminary injunction. Mr. Samuelson has already 

20 been found to have destroyed evidence in this case. 

21 It's a finding of fact in paragraph 23, I think of the 

22 preliminary injunction. 

23 Exhibit No . 17 is the first one . I'll just 

24 read it to you, since you don't have it in front of 

25 you . Exhibit 17 to the Atteberry declaration, it's an 
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1 e-mail fromMr . Samuelsononhisoldgmailaccount.to 

2 a bunch of people at Zillow, and the beginning of the 

3 third paragraph --

4 JUDGE HILYER : What ' s the date? 

5 MR . CASLIN : March 25th , 2014 . This is a 

6 week or two after the case has been fi l ed. He has 

7 just gone to Zillow, he is I think in the second or 

8 third week of his employment there. 

9 JUDGE HILYER : He started March 5th, right? 

10 MR. CAS LIN : I think so, yes, sir . And he 

11 is using this gmail account for a lot of business . 

12 Third paragraph , quote, "Chris and I are putting 

13 together a plan to get direct feeds from MLSs and 

14 brokers around the country . II 

15 Our theory, of course, is that plan was 

16 Move's plan. He has taken our whole business p l an and 

17 he is now implementing it at zillow . 

18 If you go to subsection H of the preliminary 

19 injunction, this precise issue is addressed in the 

20 PI. I ' m not arguing that he violated PI by sending 

21 this e-mail, but I am arguing that he absolutely knew 

22 this e-mail was responsive . And it ' s mysteriously not 

23 in the e - mails that were produced . And no one knows 

24 why. I mean, the declaration is pretty clear. No one 

25 knows why . I think I know why . 
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1 it . 

2 Exhibit 1 8 is the other one that ' s missing. 

3 Exhibit 18 is a March 20th e - mail, same topic . First 

4 paragraph, talking about MLS ' s direct feeds, "This has 

5 the added benefit of laying the foundation for direct 

6 feeds from the MLS. " Absolutely responsive document 

7 in the heart of the case about ListHub and the direct 

8 feed issues. 

9 This document is actually a series of six 

10 e-mails. There is the first one, two, three, four , 

11 five, Mr . Samuelson is on every single one, talking 

12 about direct feeds. But it ' s not in his e-mai l 

13 production . So he mysteriously missed six e - mails on 

14 a direct issue in the case right in the middle of the 

1 5 PI hearing . So we think there is real concerns about 

16 Mr. Samuelson personally. I want to be clear, I am 

17 not blaming any of these lawyers. Mr . Samuelson 

18 persona l ly has already been found to have already 

19 destroyed evidence, is the one in his e-mail account 

20 and stuff is not in his production. That's the first 

2 1 point . I ' ve got three points . 

22 The second point, there is a little bit of 

23 theatrics in the opposition brief talking about the 

24 burner phone. We are called conspiracy theorists. 

25 feel like Mulder from the X-Files . We are called 
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1 conspiracy theorists . It ' s repeatedly been said that 

2 these are just, quote-unquote, slurs against 

3 Mr . Samuelson . 

4 The same Mittenthal, I ' m so sorry, the same 

5 declaration from Mr . Barnes ' office says , there was no 

6 burner phone. This is Mr. Samuelson ' s wife ' s phone. 

7 This is in the Mittenthal declaration . It ' s at the 

8 end. 

9 MR . BARNES : Paragraph 12 . 

1 0 MR. CASLIN : Paragraph 12 . Thank you. This 

11 is Mr . Samuelson ! s wife ' s phone . 

12 JUDGE HILYER: It ' s an iPhone that be l onged 

13 to his wife . 

14 MR. CASLIN : Yeah, there is nothing 

15 mysterious here . 

16 JUDGE HILYER : And it still exists, also. 

17 MR . CASLIN : Yes . Let ' s call that one the 

18 wife ' s phone, okay . And the four-year-old has it. 

19 Interesting story there . Mr . Samuelson ' s 

20 declaration 

2 1 JUDGE HILYER : They also said they produced 

22 a forensic copy of it for you. 

23 MR . CASLIN : They did, yes, sir . And then 

24 in paragraph 12 of that declaration, Mr. Mittenthal 

25 please apologize to him when you get back to the 
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1 office -- Mittenthal says, if you go to Exhibit A, 

2 there is a copy of the forensic analysis of that 

3 So you go to Exhibit A, it ' s actually not 

4 

phone . 

there. It ' s Exhibit B, we know it ' s Exhibit B because 

5 he gives us the citations . 

6 So, go to Exhibit B, and it has a bunch of 

7 data from that phone, and it has dates, and this is 

8 the data that they gave us. And they claim this is 

9 the wife ' s phone. 

10 Now, curiously, every single text in the far 

11 right column has been deleted, but they recovered it, 

12 so that ' s great evidence for the case. 

13 Let ' s go to the exhibit that we showed your 

14 Honor for evidence of the burner phone. We still 

15 think there is a burner phone . It ' s Exhibit 15 to the 

16 Atteberry declaration. It's an e-mail from Kathleen 

17 Philips, the COO of zillow, to the CEO of zillow, and 

18 it ' s dated January 5th of 2014. 

19 And what Ms . Philips has done in Exhibit 15 

20 is she has cut and pasted a text from Mr. Samuelson 

21 into an e - mail . Here is the text from Mr. Samuelson . 

22 "H· l, Kathleen, Errol Samuelson here. Welcome back to 

23 the West Coast ." And there is some Seahawks type 

24 stuff. And he says, "Spencer and I are still working 

25 on the numbers ." 
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1 working on the numbers . This number is a prepaid 

2 persona l cell phone, so feel free to text me and call 

3 me on it . Best I Errol ." 

4 That ' s January 5th of 20 14. If that's the 

5 wife ' s phone, what we call the burner phone, and he 

6 calls a prepaid personal cell phone, not the wife ' s 

7 phone, it would show up in this for forensic analysis, 

8 right? 

9 Let ' s go back to the forensic analysis . Go 

10 to January 5th. Is there any text from Mr . Samuelson 

11 talking about the Seahawks? None . Nowhere in here, 

12 not the entire document. There is another phone, and 

13 we don ' t have it. The four-year-old doesn ' t have it . 

14 We don't trust Mr. Samuelson. We think he had a 

15 burner phone . I think he is texting on it. I think 

16 it ' s missing. That's the second point of our old 

17 e-mails, old destruction of evidence from prior to the 

18 injunction. 

19 We don ' t think he produced all the e - mails . 

20 Now let ' s go to the post injunction discovery and 

21 e-mails. In Mr . Mittenthal ' s declaration in paragraph 

22 9 he says he didn ' t search the e-mails. Nobody has 

23 searched those e - mails . Guess who searched those 

24 e-mails? 

25 JUDGE HILYER : Samuelson . 
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1 MR . CASLIN : Mr . Samuelson himself. This is 

2 Mr . Samuelson, who has been found to have destroyed 

3 evidence . He wiped multiple computers clean before he 

4 turned them back in. He's got phones that he hasn't 

5 showed to us or Perkins Coie or probably his lawyer. 

6 He has got e-mail accounts where clearly relevant 

7 e - mails are mysteriously missing. And he says, and 

8 the only production of documents is through 

9 Mr . Samuelson . It is not a reliable approach . So 

10 let ' s look at some of the documents produced. 

11 And in the opposition brief there is right 

12 under a headline that says we are conspiracy theorists 

13 and, you know, none of our theories are true, they 

14 say, go look at Exhibit No . 20. That ' s just 

15 Mr . Samuelson having lunch with friends . 

16 So let ' s go look at Exhibit No. 20. 

17 Mr . Barnes wrote , you know, "This is a waste of time . 

18 This is just Mr. Samuelson having lunch with 

19 friends ." And Exhibit No . 20 is a Linkedin e - mail 

20 which Mr. Mittenthal did capture. In his declaration 

21 he said I went and captured the LinkedIn e - mail . 

22 That ' s why we had it, by the way, not from 

23 Mr . Samuelson . 

24 The e-mail from Mr. Samuelson he says , "Oh , 

25 this injunction got entered and I can ' t do anything ." 
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1 He is e - mailing an old friend . He says, "Nice to see 

2 you . You should call Matthew Moore ." 

3 Let me read it word for word slowly for the 

4 court reporter. "By the way, 1 1m sure Matthew Moore 

5 would love to see you as well . Now that I am not 

6 working he and I have been doing sushi lunches . He 

7 orders well . You should ping him as well ." So he has 

8 been having sushi lunches with Matthew Moore. Who is 

9 Matthew Moore? 

10 Back here, sorry . I Googled Matthew Moore 

11 this morning . Matthew Moore is the owner of Retsly . 

12 He is having lunches with the guys from Retsly. He is 

13 one of our key theories in this case . If you go to 

14 the end of this newspaper artic l e, sorry, it ' s right 

15 here on the first page, right there, this is a 

16 newspaper artic l e about the announcement of Retsly. 

17 It ' s in July of 2014, after the injunction is in 

18 place. 

19 Our theory of this case is that Retsly was 

20 an acquisition target that Mr. Samuelson was 

21 responsible for at Move . He intentionally pushed it 

22 to the side. We don ' t want to buy Retsly, it's not 

23 important . Why? Because he already knows he is going 

24 to Zillow. He wants to get Zil l ow when -- he wants to 

25 get Retsly when he goes to Zillow, and the e - mail 
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1 traffic actually proves this point pretty well . 

2 He violated his fiduciary obligations by not 

3 buying Retsly for Move. He gets over to Zillow . On 

4 the second day he's there he goes after Retsly to 

5 purchase them for Zillow. He has violated his 

6 fiduciary obligation. He has violated his 

7 confidentiality obligations to Move . 

8 He goes after Retsly, and he is having sushi 

9 lunches with the guy, I never actually told you, but 

10 you see there in this acquisition it says, IIPrevious 

11 investors in Retsly in addition to Growlab include 

12 Eric Stegemann, Klaas Lameijer and Matthew Moore." 

13 So he is having sushi lunches with Mr. Moore 

14 the same week the acquisition of Retsly is announced, 

15 clearly relevant to the case. They have a different 

16 theory, probably, right, different factual theory. 

17 Clearly relevant to the case. Not one single e - mail, 

18 not one. Nothing. 

19 Instead what we get is a constant barrage of 

20 communications from the other side. Mr. Samuelson was 

21 doing nothing. He was out . The preliminary 

22 injunction was in effect. He did nothing. 

23 He was doing stuff, and he was using his 

24 gmail, and we don't have it. And the reason that we 

25 don ' t have it is because the only person who searched 
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1 that gmail account is a known evidence destroyer, 

2 Mr . Samuelson. 

3 And the case law makes pretty clear that 

4 when a company knows its employees are using 

5 non - company e - mails to conduct business, the company 

6 has an obligation to get those e-mails. And Perkins 

7 Coie has an obligation to get those e-mails . 

8 And frankly, I trust Perkins Coie to get 

9 those e - mails . I don ' t trust Mr. Samuelson at this 

10 point . He is using burner phones, he is deleting 

11 e-mails . 

12 JUDGE HILYER: So what specific relief are 

13 you asking for? 

14 MR. CASLIN : It's their obligation, your 

15 Honor . It ' s zillow ' s obligation, if it knows its 

16 employees are using non-Zillow e-mails to conduct 

17 zillow business, it has an obligation to go get those 

18 e-mails and produce them. 

19 JUDGE HILYER : But I think, and I ' m going to 

20 hear in a minute from Mr. Barnes and from them, that 

21 in almost all the other cases they did do it that way, 

22 except I noticed that in Mr. Barnes ' letter of March 

23 2nd to Charles Abbott that ' s another lawyer with 

24 you guys, I guess? 

25 MR . CASLIN : Yes , sir . 
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1 JUDGE HILYER : On the fourth paragraph from 

2 the bottom, it says, "In these collections, Samuelson 

3 was not involved. What he was involved in was a 

4 search of his new gmail account in November resulting 

5 in documents numbered EGS 006851 - 7469 " Then it 

6 describes the search. So which suggests to me this is 

7 the only occasion in which Mr . Samuelson was the 

8 person who did the search. 

9 So, are you just asking -- you disagree with 

10 that, or are you are you just asking for that search 

11 to be redone by lawyers who have to certify it? 

12 MR. CASLIN : I might be confused here. I 

13 think what you're saying is that Mr . Samuelson claims 

14 he went in and got his gmail and produced it. 

15 JUDGE HILYER : Well, no. Mr . Barnes recites 

16 how the search was done in great detail. And this is 

17 the only one, because I made a note of it too, that 

18 Samuelson did it that I saw where Mr. Barnes says, 

19 Samuelson did this one . So if that ' s your issue, are 

20 you just concerned that that one be done by a lawyer, 

21 because all the other ones were done by lawyers, I 

22 think. 

23 MR . CASLIN : Actually, that ' s not true, your 

24 Honor. The former one was done by a lawyer. It was, 

25 I call that the old gmail account, that ' s the first 
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l one . But there are documents missing from that one as 

2 well . Actual l y it wasn ' t done by a lawyer, it was 

3 done by Mr . Mittenthal, and he can ' t explain why there 

4 is e-mails missing. 

5 JUDGE HILYER : So ,what's the relief you ' re 

6 asking for? That ' s what I want to get to. 

7 MR . CASLIN : Zillow is responsible, because 

8 Zillow has the resources to go in, take snapshots of 

9 those gmail accounts, figure out what has and hasn ' t 

10 been produced, figure out what has been destroyed and 

11 not destroyed, and tell us . There are two different 

12 things. Having Mr. Samuelson just print out e-mails 

13 at home and produce what he thinks are good for him, 

14 is the exact opposite of having Perkins Coie and 

15 zillow use their --

1 6 JUDGE HILYER : So are you saying that you 

17 want zillow to produce everything, whether it ' s stuff 

18 that Barnes has been doing that they say is personal, 

19 and stuff that which employees - - that everything 

20 should go there Zillow? 

21 MR . CASLIN : No . If it's business related 

22 and it's written by Mr. Samuelson or Mr. Beardsley or 

23 anybody else, it should be searched in this case, and 

24 Zillow should have that responsibility. 

25 And it ' s not just gmail. In our opening 
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1 brief we showed you an exhibit where Mr . Samuelson is 

2 using Dropbox, which is, you know, has functionality 

3 for allowing documents to be sent around the 

4 Internet. Dropbox has a special gmail functionality 

5 that allows you to use your gmail to send Dropbox 

6 documents around. It's not even addressed in their 

7 opposition . They don ' t even talk about it. They 

8 pretend it doesn't exist. I would like to know what 

9 Mr . Samuelson was sending out through his Dropbox 

10 account that he could later access . 

11 There is also Yahoo accounts . These are 

12 very sophisticated, very smart , very technologically 

13 savvy people . They are using a large number of 

14 communication devices and are just not producing them. 

15 JUDGE HILYER : So back to - - one more time, 

16 specifically what relief do you want me to order? If 

17 I were to grant the relief, what is the relief? 

18 MR. CASLIN : If it ' s a business related 

19 e-mail by a zillow employee, zillow has responsibility 

20 for searching and producing it, subject of course to 

21 all the other objections and, you know, everything 

22 else that ' s going on in the case. And the reason 

23 is --

24 JUDGE HILYER : And what else? Is that it? 

25 MR . CASLIN : That ' s it. 
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1 Mr . Beardsley is sending zillow- related e - mails on 

2 Yahoo, then Zil l ow has the obligation, and they 

3 actually have the, from a practical perspective, the 

4 custody and control to go get his e-mail account and 

5 go look at it . If Mr . Samuelson is doing zillow 

6 business on gmail, Zillow has the obligation to go get 

7 it . 

8 If anyone else, including Mr. Rascoff , is 

9 doing zillow business on gmail and talking about 

10 Mr . Samuelson, for example. They already know who 

11 their custodians are, right, because all of us have 

12 been through a l ot of document discovery . 

13 But you have to ask the custodians, were you 

14 doing company business on another e-mail account? We 

1 5 already know the answer for Mr . Samuelson . He clearly 

16 hasn't produced a lot of it. We know from 

1 7 Mr . Beardsley he clearly was. The evidence is in the 

18 Atteberry dec l aration. 

19 And they should go get those documents . 

20 Because as I've showed you, the individuals themselves 

2 1 can ' t - - frankly can ' t be trusted to do it themselves . 

22 JUDGE HILYER : Would you pass me your copy 

23 of the Atteberry declaration for a minute? 

24 MR . CASLIN : I will te l l Ms. Foster that on 

25 Exhibit 17 and 18 I ' ve written in big red ink "not 
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1 produced by zillow, " or "not produced ." Other than 

2 that, those are --

3 JUDGE HILYER : Before I hear from you, just 

4 one minute . I want to look at this again. I know I 

5 read it, but okay . 

6 Okay. You can have that back. Thank you . 

7 I think I ' ll hear from you next . 

8 MR. BARNES : I bet you imagine I have a few 

9 things to say . 

10 JUDGE HILYER: Okay. 

11 MR . BARNES : To start off, one thing Errol 

12 Samuelson did, he made a mistake in this case, and 

13 that was he used company communication devices for 

14 persona l communications , and that's what all of this 

15 destroying evidence has to do with . 

16 Now, that doesn't have anything to do with 

17 this case , but I am getting a little tired of hearing 

18 about how he destroyed evidence, he is a known 

19 destroyer of evidence . 

20 Number two, yes, you are right, Samuelson 

21 only did the search on one piece. You know why he did 

22 it? Because these guys turned in a discovery request 

23 at the end of October, and we had a December 1 

24 cut-off, as you may recall, for producing stuff, and 

25 we didn ' t have time . 
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1 JUDGE HILYER : You ' ve got to slow down . 

2 MR. BARNES : We didn ' t have time, as we 

3 pointed out, to go do a capture, search and so on, but 

4 to respond in time, by the way, as far as I know, we 

5 are the only ones who did , with our documents on 

6 December 1st, because they asked for them late . And 

7 we didn ' t have time to go do a capture, screening, 

8 search and so on. 

9 I tell you, we have now. And what I ' m 

10 trying to -- what I wrote in that -- let me slow down. 

11 Yes, we now have been able to capture, and 

12 we can go back and do a better job than rely on 

13 Errol ' s search in the fall in response to those 

14 document requests, and we are doing so. But the 

15 accusation that Samuelson was controlling these, these 

16 searches prior to that, is absolutely not true . And 

17 this idea about a burner phone is silly . 

18 Now, this motion, though, has to do with 

19 whether zillow should go back and search an employee ' s 

20 personal e-mail accounts, right? 

21 I started off by talking about the one thing 

22 Errol did wrong , and that ' s because these guys, when 

23 they grabbed - - when they did get ahold of Move 

24 computers and so on, would not agree, would not agree 

25 to search - - to leave out personal things about his 
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1 religion, his church, his medical history, his family 

2 and so on. That's the problem he had. 

3 Now, no offense to Zillow, but I do not 

4 think the answer to that, to this situation is to have 

5 now Zillow go search his e - mail accounts, his personal 

6 e-mail accounts. 

7 We 've captured it, okay? And we've captured 

8 all his personal e-mail accounts. And there is a 

9 document or two that I understand that they say is 

10 here, because they have it from the other end of 

11 things . Now, they have them from the zillow end of 

12 things. So, I mean it's not like they are missing 

13 documents . I mean, they have them from one end or the 

14 other. 

15 And yes, you're right, there was a sort out 

16 as to where they were coming from. But the rest of it 

17 is just not true. Samuelson hasn ' t controlled that 

18 production at all. We have. And now that we've 

19 captured -- we have the time to capture and respond, 

20 we are going to look at that capture and see if it 

21 needs to be supplemented. Period. But I don't know 

22 why the remedy to this is to have Zillow searching 

23 through everybody's personal e-mail files . 

24 MS. O'SULLIVAN: Yes, I'll speak for Zillow 

25 on this. Thank you . Your Honor, again your instinct 
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1 is correct here that really this is a premature 

2 motion. Clem Barnes and another lawyer for the 

3 plaintiffs, Charlie Abbott, were talking about these 

4 things the day their motion was filed. 

5 They had a follow - up the Monday after the 

6 motion was filed. They are still working on it, and 

7 they've Mr . Samuelsonrs counsel has promised to 

8 produce the additional responsive documents, if any. 

9 I ' d like to talk for a minute just about why 

10 Mr. Samuelson is different, why he was using gmail, 

11 why he had these two different accounts . 

12 JUDGE HILYER: Different than Hillary? 

13 MS. O'SULLIVAN: Right. Hillary wanted, as 

14 far as I can tell, just one account, one phone. It 

15 would be easiest. And now she is being challenged for 

16 that. 

17 But he used a gmail the first two weeks he 

18 was at Zillow because he wasn't technically an 

19 employee yet for various immigration reasons. 

20 Approving getting the visa. So that accounts for 

21 those March period e - mails . And they've largely been 

22 produced. 

23 He started using the second gmail address 

24 after the preliminary injunction was issued because 

25 out of an abundance of caution, Zillow blocked him 
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1 internally from having e-mails go to his at zillow . com 

2 e-mail address, so he wouldn ' t even see things. They 

3 were automatically forwarded to the company's general 

4 counsel. 

5 And so that's why his situation is a little 

6 bit different. 

7 Second, the suggestion that Mr. Samuelson 

8 deleted intentionally e-mails and that's why they 

9 haven't been produced, there is no basis in the record 

10 for that whatsoever. Mr. Mittenthal in his 

11 declaration clearly says, Graham & Dunn, the counsel 

12 took a full capture of these e-mails, reviewed them 

13 for production, and for whatever reason a couple or 

14 some greater number were not produced. And 

15 Mr. Mittenthal says, "I am diligently working to 

16 resolve this issue and we will fully supplement the 

17 EGS production as soon as possible ." 

18 Third, there is no evidence that anyone 

19 other than Mr . Samuelson was using a personal e - mail 

20 address during the time period he was a Zillow 

21 employee . They point to some Curt Beardsley 

22 examples. Those were before he joined the company. 

23 So I would ask that on behalf of Zillow that you deny 

24 the motion, the understanding and expectation that 

25 Mr . Samuelson's counsel will continue producing 
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1 responsive documents . 

2 JUDGE HILYER : What about the claim that 

3 there has been use of Yahoo and/or Dropbox in addition 

4 to gmail? 

5 MS. O ' SULLIVAN : Specifically as to Yahoo, I 

6 believe that ' s a reference to Mr. Beardsley who had a 

7 couple of different personal addresses. 

8 JUDGE HILYER: Before he went to Zillow? 

9 MS. O'SULLIVAN : He may still have that as a 

10 personal e-mail address now, but that was an e-mail 

11 that - - the Atteberry declaration I believe cites a 

12 few Beardsley documents, I think one of which may have 

13 a Yahoo address. 

14 JUDGE HILYER : So, at this point has Perkins 

15 Coie certified for zillow the work - related e-mails on 

1 6 gmail, said, here is a response to your discovery 

17 request, this is what we got? 

18 Ms. O'SULLIVAN : We have not so certified, 

19 and the parties are continuing to produce documents . 

2 0 JUDGE HILYER: Okay. Back to you. 

21 MR. CASLIN : Thanks, your Honor . 

22 JUDGE HILYER : I want you to focus -- I want 

23 to get past the arguments and talk about relief, 

24 okay? I want you to focus on what you want me to do. 

25 MR. CASLIN: Thank you, sir. 
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1 employee is using any electronic communication device 

2 for Zillow business, Zillow has an obligation to 

3 search and produce those documents . In fact, we just 

4 heard a moment ago, I actually think it was a mistake, 

5 I don't think it was intentional, she said 

6 Mr. Samuelson has produced all the e-mails from the 

7 second account. They actually don't know, they have 

8 no idea. They haven't looked at the account. And I'm 

9 guessing he won ' t let them look at the account. I 

10 don't know . 

11 We also heard just a moment ago that for a 

12 couple of weeks he didn ' t even have a Zillow account. 

13 He was only using gmail for Zillow business. They 

14 clearly have an obligation, your Honor, to go into 

15 that gmail account, see what's there, and produce it . 

16 And I guarantee you we will get a more full production 

17 than we are getting from Mr. Samuelson as the 

18 gatekeeper. 

19 So I think if the order simply says the 

20 obligations extend beyond -- right now their view is 

21 when there is discovery they go look at Zillow . com on 

22 the Zillow server. And that's all they ' re looking at. 

23 They are not looking at gmail, they are not looking at 

24 Dropbox. They are just narrowly focused on Zillow. 

25 And we know there are all those other communications 
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lout there , and they won ' t go get those . 

2 And they are aware -- they don ' t have to go 

3 to every single employee , but if they are aware there 

4 is a custodian in this case who is using non-Zillow 

5 e-mail for zillow business, the cases cited in our 

6 briefs, the law is they have an obligation to produce 

7 them under those circumstances . 

8 MR. BARNES : I do have one thing to add as 

9 long as we are talking about Mr. Atteberry. 

10 Atteberry, is that his name? 

11 MR . CASLIN : Yeah, Atteberry . 

12 MR. BARNES : As you remember from reading 

13 what we produced, is it more than 20, probably, 

14 documents supposedly weren ' t produced or cited in 

15 their answer, supplemental answer to interrogatory 

16 number 1. There are times maybe when I ' m not sure 

17 exactly what got produced, and I will tell you what, 

18 there are more times that they ' re not sure what they 

19 got . I am reading all about it in Atteberry ' s 

20 declaration. Go back to our briefs, how many of those 

21 things that we supposedly did produce, right there . 

22 JUDGE HILYER : All right . Here is the 

23 answer to this . I agree with Move that Zillow has an 

24 obligation to certify, and that means that they ' ve 

25 done the search, or they are vouching for the search, 
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1 with regard to any use of third party communication 

2 mediums, Zillow, Dropbox, gmail, whatever, that 

3 pertains to zillow business, so that's point number 

4 one. 

5 Point number two, Mr . Barnes has indicated 

6 that on the personal side of this, which he's 

7 responsible, that the only search that ' s been done up 

8 until now by Mr. Samuelson and not by someone at his 

9 law firm, which is a reputable, professional law firm 

10 that I have no basis to doubt their integrity or their 

11 professionalism, is the reference in his letter to the 

12 Samuelson e-mails which he explained. That needs to 

13 be redone by a lawyer and certified . 

14 And you all need to meet and confer before 

15 you bring this back to me about sorting this out so 

16 that you end up with a pile of documents that 

17 Mr . Barnes produces that's personal, and a pile of 

18 documents that Zillow certifies, or whoever they feel 

19 comfortable doing that, pertain to work, and it 

20 includes gmail or Dropbox or anything like that. 

21 And if you have that, I think the argument 

22 is over. You can then argue in Court about why it is 

23 that you didn't get the second version of the e - mail. 

24 But I think that's pretty much -- and I want you to 

25 confer about this. 
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1 And that , by confer I mean I want senior 

2 layers there, and I don ' t know that you are not senior 

3 lawyers . I don ' t want this shoved down the food chain 

4 to people who don't know what's going on, because I 

5 think you can sort this out, and say here is a group 

6 of documents that came from there . Here is a group of 

7 documents that came from here . And the law firms 

8 ultimately are responsible for making sure that the 

9 rules of evidence are complied with . All right? 

10 MS. O'SULLIVAN : Judge Hilyer, if I can just 

11 be heard and ask one question briefly . Respectfully, 

12 there was not a meet and confer on anyone other than 

13 Samuelson , but we will respect and take your ruling . 

14 What I ask, that the ru l ing be bilateral and be 

15 applied to plaintiffs as well . 

16 JUDGE HILYER : In general I would say yes, 

17 but what ' s pending? I don ' t know what ' s pending in 

18 that regard. 

19 MR . CASLIN : There has been not a single 

20 letter, e-mail or hint that we have this problem on 

21 our side . Our side isn ' t the side that was using 

22 secret e-mail accounts. 

23 JUDGE HILYER : Well, let me just say this . 

24 I think you know from my reaction to this, and , you 

25 know, I ' m not giving you the disgust that you would 
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1 get from the judge because you are paying me to do 

2 this painstaking work, and I find time at night after 

3 mediations to get it done, and you are all great 

4 lawyers and it's very interesting and all that. 

5 But I think you know what my attitude about 

6 this is, if it comes up on the other side. I mean, 

7 when I read this, and I understand your point now, but 

8 I've read this, this is like untangling the 

9 spaghetti. And, you know, I could read, you know, and 

10 I did read the Atteberry one, and I read everyone of 

11 those e - mails, everything that you mentioned is 

12 something that I've read. 

13 But still, I mean, going back through this 

14 and matching that up with each discovery request, good 

15 lawyers ought to be able to get to the bottom of 

16 this. Now you know what the ground rules are, okay, 

17 and the ground rules are as I stated them . So by all 

18 means, it may not be explicitly bilateral because 

19 there is no motion pending, but don't bring me one of 

20 these on the other side unless you ' ve tried really 

21 hard to get it . 

22 And what I was going to order before, but I 

23 think I ' ve just cleared it up now, is I was going to 

24 ask you to sort through this and figure out what the 

25 remaining disputes were . But I ' m just going to leave 
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1 it the way that I just said it a few moments ago . 

2 MS. FOSTER : Your Honor, if I could ask for 

3 an indulgence similar to Mr. Caslin for just a moment 

4 oh this issue. 

5 JUDGE HILYER : Okay . 

6 MS. FOSTER : And that is that Mr. Samuelson 

7 is a party to this case . We can work with his counsel 

8 and then certify. That we're willing to do to try to 

9 work with him . It ' s just frankly an extension of what 

10 we are trying to do now. 

11 What's being requested here is that we 

12 certify and vouch for every device that our employees 

13 who aren ' t parties may have, and say that they ' ve 

14 produced everything that relates to Zillow . And the 

15 only way we can do that is if we go out and capture 

16 our emp l oyees' e-mail box, Dropbox, and do a search. 

17 They don ' t have a counsel who can act as 

18 Mr . Barnes is to protect their personal information 

19 from their employer . So , for us to certify and vouch 

20 for that would require a huge intrusion into our 

21 employees ' privacy, and I don ' t think that the Courts 

22 allow that , particularly for non-parties such as this. 

23 The request here to say that it applies 

24 equally to Move and Zil l ow is simply an ordinary 

25 request to say, listen, to the extent that you want us 
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1 to do this, then let ' s recognize that we all need to 

2 be doing this, that you can ' t be expecting that 

3 intrusion by Zillow into its employees, that there has 

4 to be some reasonable way of working this out . 

5 And this issue has never been the Sunday of 

6 a meet and confer. We ' ve never had the opportunity to 

7 discuss this broader zillow employee issue. And I 

8 would really request that you reserve judgment on that 

9 until we can discuss it . 

10 MR. CASLIN : I can just, very quickly, we 

11 are actually not asking for private stuff . zillow, it 

12 was very clear when you were cross-examining me on the 

13 relief I ' m requesting, if it ' s Zillow business . And 

14 that's important, because I don ' t want their church 

15 stuff . 

16 MS. FOSTER : But I can ' t certify --

17 MR . CASLIN : If your employees are using 

18 gmail for Zil l ow business, they have no expectation of 

19 privacy . And there is a lot of evidence in this 

20 case. On our side I ' m obviously going to go back and 

21 ask all my people , hey, were you using gmail for 

22 business. If so, I have to go look at that now. But 

23 there is a lot of evidence in this case, I mean, 20, 

24 30 e-mails that a lot of peop l e on the Zillow side 

25 were using gmail and Yahoo and Dropbox . 
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1 And our view of the world is the reason 

2 they ' re doing it is because they are trying to keep it 

3 away from Perkins Coie and trying to keep it away from 

4 discovery in this case. 

5 JUDGE HILYER : My attitude about this, 

6 Ms . Foster , is if your employees, I mean, it ' s your 

7 company and you can give directives to your employees, 

8 and if they want to mix their personal stuff with the 

9 business stuff, if we get a request like this, then 

10 I'm going to say you have to produce the business 

11 stuff, and I ' m just not going to worry hypothetically 

12 about where that crosses over the line with their 

13 personal issues . And if they have to get lawyers, 

14 they have to get lawyers. 

15 But I don ' t start -- I don ' t want to go any 

16 further down the path other than to say I agree that 

17 if the employees I think that zillow should be able 

18 to control this, or any employer should be able to 

19 control this. 

20 And if your employees want to mix their 

21 business stuff on their personal e - mail account, then 

22 I guess they can do that. But I ' m not going to say, 

23 well, I ' m not going to require you to certify it 

24 because I'm invading their privacy. I didn't create 

25 the problem . That ' s as good as I can do for now . 
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1 I ' m trying not to prejudge this, but I ' m also trying 

2 to clue you in to my thinking enough that you can work 

3 through these issues yourself. 

4 I think we have one more. 

5 MR. BARNES : Itts our motion . 

6 JUDGE HILYER : Yeah. So on this last 

7 motion, first of all, it looked like everything is 

8 washed away now but the damages in your reply 

9 material? 

10 MR. BARNES: Damages and related to the 

11 damages is the acquisition documents . 

12 JUDGE HILYER: So, here's where I will do 

13 what I did before. Where is the master in his 

14 thinking . I think that the theory, damages theory 

15 that you've articulated is plausible, which is to say 

16 that if someone is acquiring this company at a time 

17 when there has been this defection and there is loss 

18 to trade secrets, that's a legitimate topic of 

19 discovery. 

20 But again, it's sort of the flip side now of 

21 what we were dealing with with the Trulia situation. 

22 It needs to be narrowly focused on that theory, and 

23 not opening up a whole host of the other business -

24 related topics. 

25 With regard to the damages, I just, to me 
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1 this is a tempest in a teapot because it ' s a question 

2 of timing. And I guess I can go through this and tel l 

3 you more about that, but I want to hear I guess from 

4 Move about what its plans are in terms of when it does 

5 intend to respond with particularity about damages, 

6 which you are obviously going to have to do before 

7 very much longer . 

8 And I don't know exact l y where you are in 

9 terms of, I thought that weren ' t expert depositions 

10 going to start in March? I don ' t know where you are 

11 in terms of developing the case . But to me, once your 

12 reply materials came in that I read, this all got to 

13 be about damages, and that ' s just a question of timing 

14 to me . So, let me hear from you. 

15 MR . LOVEJOY : Sure . First on the News Corp 

16 documents, I think the theory that Move would have 

17 been, in the course of its talks with News Corp, 

18 essentially doing a damages cal culation in this case 

19 and then showing it to News Corp, that ' s not really 

20 plausible because that's not what companies who are 

21 acquisition targets do . If you have a disclosure to 

22 make, you say, we ' re involved in this lawsuit and you 

23 can read the pleadings . And so that ' s what ends up 

24 being in the file. 

25 We did send a letter to Miller Nash Graham & 
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1 Dunn shortly before this motion was filed saying, we 

2 can do some discovery, but let ' s talk about what 

3 search terms are appropriate, because it ' s really what 

4 you are saying, your Honor, this should be narrow. 

5 Turning over every due diligence document just makes 

6 no sense. It's not going to be helpful. 

7 We didn ' t get a response on that, but I 

8 think if we did, if basically the order today was that 

9 we ' ve now heard your thinking on this and we are 

10 directed to go back and meet and confer about 

11 appropriate search terms and custodians to look for 

12 docs, then that would be fine. And we can proceed 

13 that way . 

14 In terms of the damages, interrogatories and 

15 the other requests for production relating to 

16 calculations that we've made, you're right. This is a 

17 question of timing, and it ' s the same issue that we 

18 were arguing about in our last hearing which was over 

19 the phone in response to zillow ' s interrogatory number 

20 4 request. 

21 We have now supplemented our response to 

22 Zillow's interrogatory 4, and Samuelson ' s 

23 interrogatory 1, where we layout for them, okay, as 

24 of this point what can we tell you about what 

25 misappropriation has happened? And that really 
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1 answers to a large extent the part of this motion that 

2 says, hey, you ' ve got to give me kind of your 

3 categories of what your damages are . 

4 What ' s left is , they want an answer right 

5 now about amounts and calculations, and yeah, we rre 

6 not done. 

7 

8 

This isn ' t the right time for it. 

JUDGE HILYER : When is the right time? 

MR. LOVEJOY : Well, so , the right time is 

9 not yet . And I ' m not sure that doing an order that 

10 says here's the date is the right thing to do right 

11 now, because as MS . Foster has pointed out, we 1ve got 

12 a lot to do in the next couple of months that is going 

13 to draw away from this process a little bit . 

14 We have the order to show cause that 

15 requires a number of depositions. We ' re going to get 

16 through those. And I think probably the best thing to 

17 do is for the - - for right now, the parties to talk 

18 about search terms to complete the document discovery 

19 that ' s hanging out in this motion to compel, do the 

20 order to show cause proceeding, and then regroup and 

21 say, okay , when are we going to get -- when are we 

22 going to specify more about the damages 

23 interrogatories? 

24 JUDGE HILYER : Do you all have a deposition 

25 schedule that has 
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1 set up at a certain time? 

2 MR. LOVEJOY : We did a lot of back and forth 

3 at the time that we were trying to work out the 

4 extension to the trial date. And there were 

5 possibilities discussed about deposition dates and 

6 other dates. And I ' d say we got to about the one yard 

7 line on that . But maybe Brent can fill in a little 

8 bit more on what's stil l left, or what didn't get 

9 closed out in those discussions. 

10 MR. CASLIN : I think Ms. Foster can correct 

11 me if 1 1 m wrong, this was two or three weeks ago, I 

12 think we were talking about experts in August or 

13 September , is that right , Sue? 

14 MS. FOSTER : Yes . And then you said we 

15 couldn ' t agree to a schedule because you wanted to 

16 push everything back. So I ' m not -- I don ' t know 

17 where that puts us . 

18 JUDGE HILYER : That ' s really late . I 

19 mean - - but I will listen from Mr. Barnes . 

20 MS. FOSTER : If I can just point out, I 

21 believe that the primary witness disclosures are due 

22 in May, which require the experts ' opinion. So at 

23 minimum it would have to be by then . 

24 JUDGE HILYER : Okay. Let me hear from you. 

25 It ' s your motion. 
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1 but focus on the relief especially that you want . 

2 MR. BARNES : I will. On damages, you don ' t 

3 need an expert ' s opinion to tell me whether you are 

4 claiming that there was a deal that was derailed, the 

5 Sentrilock deal, that was deferred and you therefore 

6 lost money ; that you lost revenue on something that 

7 Samuelson dropped the ball on; that the value of Move 

8 stock somehow fell down; that you lost investors; that 

9 you lost business; that it prevented a sale of the 

10 company another sale of the company; it prevented an 

11 acquisition of somebody . 

12 These are items, it is no answer to say, we 

13 will wait until the expert tells us what they think we 

14 can sel l to a jury . These are very specific things. 

15 You can tell us Sentrilock. This was a deal that was 

16 derailed. Okay , what happened? Did you lose money? 

17 How are you hurt? These don ' t require an expert 

18 opinion. They just don ' t . 

19 Secondly, talking about the acquisition 

20 documents, you know the reason search terms won l t 

21 work, because we ' ll be searching for names like 

22 II Samuelson , II II trade secrets, II II misappropriation, II our 

23 whole point is when we look at those documents, I 

24 believe we are not going to find one mention of 

25 those . 
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1 So using search terms, all its going to tell 

2 us is that there are no documents that respond. 

3 That's my point. I'm looking for trial exhibits. I 

4 want a jury to see exactly what these people said 

5 about Samuelson and his misappropriation, how it would 

6 hurt the company, how it would damage their business. 

7 I want to see what they said then in a disclosure 

8 schedule and in due diligence documents. So that's 

9 why I want it. I'm not looking to learn stuff. I 

10 won't learn anything in the search . What I'm looking 

11 for is proof. 

12 JUDGE HILYER: Just one second. Let me hear 

13 back from you about -- in response to Mr . Barnes. 

14 MR. LOVEJOY : Well, it sounds like what I'm 

15 hearing is search terms is exactly the right 

16 approach. If you want to see what's in the 

17 disclosures that talks about Samuelson, we search the 

18 disclosures for Samuelson. And it just seems to me we 

19 should put a list together and run the search and see 

20 if there is a problem. 

21 JUDGE HILYER: Well, I think you are talking 

22 about something other than I thought after your 

23 reply, that the only thing we had left was damages 

24 with regard to your motion to compel. Is that wrong? 

25 MR. BARNES: No. The News Corps acquisition 
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1 documents are broader than that . 

2 JUDGE HILYER : And that issue? 

3 MR. BARNES: Yes . 

4 JUDGE HILYER: But that and damages. What 

5 are the interrogatories on damages? I ' m struggling to 

6 find -- I'm looking at your declaration and all I'm 

7 seeing is interrogatories on other topics . What are 

8 the damages ones? There is one on experts. Oh, 

9 interrogatory number 3 asks for what amounts and 

10 categories of damages are claimed. Is that it? 

11 MR. BARNES: Yes . Then I think there is 

12 probably a sequel that says something like --

13 MR. LOVEJOY : Provide a computation. 

14 JUDGE HILYER: So, what is the answer to his 

15 point that you ought to be able to identify the 

16 categories, your theory basically of the discrete 

17 element of the damages that you are going to be 

18 claiming, what's wrong with that? That's actually a 

19 lawyer's analysis, together with the facts from the 

20 client. 

21 MR. LOVEJOY : Sure. I think to a large 

22 extent, I mean, if you look at the examples that he's 

23 been saying, okay, well, look, you've got to tell me 

24 if you think that he derailed the Trulia deal, if he 

25 derailed the Sentrilock deal. 
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1 Well, that ' s what we ' ve been telling him . 

2 That ' s why he knows those categories. So, I mean, we 

3 can cut and paste our response to interrogatory number 

4 1, and say, you know, here are the instances of 

5 misappropriation, and each one damaged us by causing 

6 unjust enrichment to Zillow, and lost business or 

7 profit to Move . And that ' s basically, it sounds like 

8 what he ' s asking for. 

9 But I don ' t see why we need a motion to 

10 compel on that if he ' s got the information . 

11 MR . BARNES : That ' s not true . What I ' m 

12 looking for is someone to tell me that you were 

13 somehow damaged by this . What were the damages? 

14 JUDGE HILYER : Are you talking about 

15 generically or the - -

16 MR. BARNES : No. I am asking how were they 

17 damaged . ll We lost a sale . 11 "The deal didn ' t go 

18 through. " That ' s what I ' m looking for. "We lost 

19 revenue that would have been derived . II 

20 JUDGE HILYER : Hold on just a second . So 

21 you are talking now about interrogatory number 3? 

22 MR. BARNES : I have to take a look at it. 

23 MS . FOSTER : There is a subsequent one . 

24 MR . BARNES : There is a subsequent one, too. 

25 MS . FOSTER : Jack, I think you were pointing 
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1 to it just a moment ago . 

2 MR. LOVEJOY : I was pointing to 

3 interrogatory number 3 . 

4 MR. CASLIN : What exhibit number is that? 

5 MR . LOVEJOY : This is the motion. 

6 MR. CASLIN : Your Honor, maybe I can help 

7 short circuit this . You may cut me off under the one 

8 lawyer rule. 

9 JUDGE HILYER : Yeah, I ' m going to. 

10 MR. CASLIN : Okay. 

11 JUDGE HILYER : Somebody needs to -- I am 

12 confused now by my own filing system here. I finally 

13 found Mr . Atteberry ' s declaration in the wrong stack . 

14 I need a five-minute break here so I can 

15 organize myself and I come back and ask you that . I 

16 am embarrassed, but I'm got too many piles going, so 

17 everybody take a five-minute break, and we ' re going to 

18 come back. 

19 What I ' m going to try to figure out is 

20 exactly which discovery requests I ' m not going to 

21 order answered and which we ' re going to defer . And my 

22 thinking is that I ' m going to order the ones that are 

23 categories and I ' m going to defer the ones that are 

24 dollars. 

25 MR . CASLIN : We can short circuit this . We 
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1 are going to offer to do that . We can give categories 

2 in a couple of weeks and save everyone time. We can 

3 give categories. It's not that complicated. Giving 

4 numbers, we all know that's going to be a expert. 

5 MS. FOSTER : I think what Clem is asking for 

6 though is not just a category but a description of 

7 what you mean by it . 

8 JUDGE HILYER: All right. Let's go off the 

9 record for a minute . Give me five minutes. 

10 (Discussion off the record.) 

11 JUDGE HILYER : So, interrogatory number 3, 

12 "What are the amounts and categories of damages 

13 claimed by plaintiffs in this litigation? Provide a 

14 computation of each category of claim damages ." 

15 I think within 10 days you should get an 

16 answer to that with regard to the categories. 

17 And we are going to talk more at the end 

18 here about your schedule and when it is that you are 

19 actually going to get into the numbers . 

20 The next one is, "Identify the persons with 

21 knowledge, 11 thatrs fine. That ' s interrogatory number 

22 4. 

23 Request for production number 2 is the 

24 documents with regard to the computation, so there 

25 aren't any computations yet. 
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1 MR . LOVEJOY : The motion actually calls out 

2 which requests are covered by the motion. 

3 JUDGE HILYER: Okay. 

4 MR. LOVEJOY: So, interrogatory I, 2, 3, 4, 

5 which you've just addressed. 

6 JUDGE HILYER : Right. 

7 MR . LOVEJOY : And then we jump to request 

8 for production 56 and 57. 

9 JUDGE HILYER: Thank you. So, requests for 

10 production number 56 as phrased is overly broad, 

11 because it asks for all documents related to the News 

12 Corp acquisition between News Corp and Move. 

13 MR. BARNES : If I may be heard . We did 

14 narrow that, and I described the letter as an 

15 enclosure. We did narrow the request . It was set 

16 forth in a letter that I attached as an exhibit to my 

17 declaration . We did that after Jack and I talked 

18 about it. 

19 And I zeroed in subsequently on some 

20 specific five, I think it's five specific things that 

21 are spelled out in my motion -- in my reply, I ' m 

22 sorry. My reply, if I remember this right. 

23 JUDGE HILYER : Do you have it there? 

24 MR. BARNES: I do. Shall I just hand it 

25 down? 
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1 JUDGE HILYER : Yes . 

2 MR. LOVEJOY : And we ' d argue that this 1S 

3 still way too broad . 

4 JUDGE HILYER : Next time I ought to put this 

5 stuff in notebooks. My assistant asked me if I wanted 

6 this done. I said no, no, no. 

7 MS . FOSTER : Do you want us to submit them 

8 in notebooks? 

9 JUDGE HILYER : That would be a great idea . 

10 One more thing ; with tabs . Thank you. 

11 MR . BARNES : If you turn the page you will 

12 see the five, the categories are all described. 

13 MR . LOVEJOY : Page 5 . 

14 JUDGE HILYER : So, this is the reply 

1 5 material . I haven ' t heard your comment about this . 

16 MR. LOVEJOY : Right . So we've got eight 

17 categories here that are hugely broad . And I 

18 understand that Mr . Barnes is trying to narrow 

19 things . But there is no reason at all why we should 

20 produce every single disclosure schedule to the merger 

21 agreement . Why not just search them for the name 

22 Samuelson and see if it pops up . If it does, there is 

23 probably going to be one that says, "We are in a 

24 lawsuit with Errol Samuelson. You can go see the 

25 complaint because it ' s in the document room . II 
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1 Minutes of all board and committee meetings 

2 in which all transactions disclosed in schedule 14 D9 

3 were discussed . There is no reason for that at all . 

4 That's asking for everything that a board and any 

5 committee did in relation to the News Corp 

6 acquisition. 

7 MR . BARNES : You are proposing then to 

8 search it to see if in those minutes there are 

9 Samuelson 

10 MR. CASLIN : We can do that. 

11 MR. BARNES : or misappropriation, trade 

12 secrets, or Zillow. 

13 JUDGE HILYER: Be careful that we don ' t talk 

14 over each other. It's really hard for the court 

15 reporter . 

16 MR. BARNES: I'm just trying to cut to 

17 the --

18 JUDGE HILYER : Is that attractive to you? 

19 MR . BARNES: It sounds like it ' s a 

20 reasonable way to get at it. I never know until I see 

21 what comes out the other end, but it sounds like it ' s 

22 a reasonable way to get at it. 

23 JUDGE HILYER: Here ' s what I think. I agree 

24 with Move that as it is right now it's way too 

25 sweeping . But I also agree with Mr . Barnes that 
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1 really the focus on the inquiry should be on any 

2 documents which show, among other things, the level of 

3 materiality Trulia assigned to Samuelson ' s, quote 

4 "defection," unquote, and threatened misappropriation, 

5 and whether the value of the company was impacted 

6 thereby. That's clearly discoverable material . 

7 But I don ' t think you have to vacuum clean 

8 up everything else that pertains to the deal, and I 

9 think that in addition to answering that specific 

10 question, i.e., please identify all documents which 

11 pertain or relate to the level of materiality assigned 

12 to Samuelson, that you should a l so confer with each 

13 other about a search term search on the other 

14 documents to see if Errol Samue l son ' s name comes up. 

15 All right? You can fashion an order into that one . I 

16 think that means we're done. 

17 MS . FOSTER : I think we need to go back to 

18 the --

19 JUDGE HILYER : Ah, yes, you ' re right . We 

20 do. 

21 MR . LOVEJOY : So --

22 JUDGE HILYER : There is going to be one 

23 request that says, please produce all documents which 

24 pertain or relate to that sentence that I read , you 

25 know, the materiality of the Samuelson defection . And 
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1 you are also going to, with respect to those other 

2 documents, agree on search terms which will pertain to 

3 Samuelson . 

4 MR. LOVEJOY : Can I just ask where you read 

5 that sentence from? 

6 JUDGE HILYER : It ' s underlined. 

7 MR . LOVEJOY : It may be - -

8 JUDGE HILYER : It's his. 

9 MR . LOVEJOY : Oh , okay. All right . 

10 Thanks. Thank you . 

11 MR. BARNES : It's a well traveled brief. 

12 JUDGE HILYER: Okay. So now we are back to 

13 the - -

14 MS. FOSTER : -- subpoena to Trulia. 

15 JUDGE HILYER : Right . 

16 MS. FOSTER: And I think the issue is, with 

17 respect to the statement that said, "and zillow ' s 

18 stated reasons for the proposed merger, " how is that 

19 going to be modified . 

20 JUDGE HILYER : So, this was, which motion 

21 was it again? 

22 MS. FOSTER : This was the motion for 

23 reconsideration . 

24 JUDGE HILYER : Okay, right. 

25 MS . FOSTER : And you had indicated that on 4 
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1 you would allow documents including communications 

2 between Zillow and Trulia sufficient to show the date 

3 on which zillow and Trulia began discussing their 

4 pending merger, and then we need the "sufficient to 

5 show and zillow ' s stated reasons for the proposed 

6 merger, " how is that latter statement going to be 

7 rephrased . 

8 JUDGE HILYER : And I thought that we were 

9 going to cover that when we did the ones on the 

10 Goldman Sachs --

11 MS . FOSTER : So, did you want that same 

12 language you had crafted for them? 

13 JUDGE HILYER : Yes . You know, there was 

14 like four of them. It was one of the four . 

15 MS . FOSTER: I will pull that . So, I 

16 believe 19, or 

17 JUDGE HILYER : No, this one . It ' s 19 . It ' s 

18 the same as 19 in the Goldman Sachs subpoena. 

19 MS . FOSTER : Great. Thank you, your Honor . 

20 JUDGE HILYER : Okay. So, I won't see you 

21 for a while, hopefully, right? I think you ' ve got to 

22 get this motion addressed. I think the over-arching 

23 need is to find out where the trial court is on the 

24 implications of its discovery order. I think that --

25 I guess what I ' m trying to say is, I don ' t know that I 

BUELL REALTIME REPORTING, LLC 2062879066 Page: 104 
SM 1230 



Hearing (SUBJECT TO PROTECTIVE ORDER - OUTSIDE COUNSELS' EYES ONLY) Move, Inc., et al. v. Zillow, Inc. , et al. 

1 need to officially put a moratorium in effect now, but 

2 let's get that issue. And would you copy me on that 

3 so I know what's going on with the trial court on 

4 that? 

5 MS. FOSTER : Yes, your Honor . 

6 JUDGE HILYER : Okay. All right. Thanks 

7 very much, everybody . 

8 (Hearing adjourned at 11:10 a.m.) 
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1 C E R T I F I CAT E 

2 

3 STATE OF WASHINGTON 

4 COUNTY OF KING 

5 

6 I, Leslie M. Sherman, a Certified Shorthand 

7 Reporter in and for the State of washington, do hereby 

8 certify that the foregoing transcript of the hearing 

9 taken on March 11, 2015, is true and accurate to the 

10 best of my knowledge, skill and ability. 
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15 Leslie M. Sherman, CSR 
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SPECIAL MASTER 
THE HONORABLE BRUCE fUL YER (RET.) 

Noted for consideration: March 6, 2015 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR THE COUNTY OF KlNG 

MOVE, INC., a Delaware corporation, 
REALSELECT, INC., a Delaware 
corporation, TOP PRODUCER SYSTEMS 
COMPANY, a British Columbia unlimited 
liability company, NATIONAL 
ASSOCIATION OF REAL TORS®, an 
Illinois non-profit corporation, and 
REALTORS® INFORMATION 
NETWORK, INC., an lllinois corporation, 

Plaintiffs, 

vs. 

ZILLOW, INC., a Washington corporation, 
and ERROL SAMUELSON, an individual, 

Defendants. 

Case No. 14-2-07669-0 SEA 

[PR0P8~I':DI ORDER GRANTING IN 
PART PLAINTIFFS' MOTION TO 
COMPEL ZILLOW TO PRODUCE 
DOCUMENTS REGARDING ITS 
ACQUISITION OF TRULIA 

TfUS MA TIER came before the Special Master on Plaintiff's Motion to Compel Zillow 

to Produce Documents Regarding its Acquisition ofTrulia. The Special Master has reviewed: 

1. Plaintiffs' motion; 

2. The Declaration of Jack M. Lovejoy, with exhibits; 

3. Zillow's opposition; and 

4. Plaintiffs' reply. 
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MOTION TO COMPEL ZILLOW TO PRODUCE DOCUMENTS 
REGARDING ITS ACQUISITION OF TRULIA - I 
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1 The Special Master is fully advised. NOW THEREFORE it is ORDERED: 

2 I. Plaintiffs' motion is GRANTED in part. 

3 2. Plaintiffs' Sixth Discovery Requests are timely. 

4 3. The parties are required to meet and confer regarding Zillow's objections to Plaintiffs' 

5 Sixth Discovery Requests. 

6 

7 ENTERED this ).J day of March, 2015, at Seattle, Washington. 

8 

9 

10 
Presented by: 

11 
Jack M. Lovejoy 

12 Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 

13 Attorneys for Plaintiffs 

Special Master 

CABLE, LANGENBACH, KINERK & BAUER, LLP 
14 1000 Second Avenue, Suite 3500 

Seattle, Washington 98104-1048 
15 (206) 292-8800 phone 

(206) 292-0494 facsimile 
16 jlovejoy@cablelang.com 

17 

18 

19 

20 
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22 
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Irc@cablelang.com 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

MOVE, INC. , et ai, 
Plaintiffs, 

VS. 

ZILLOW, INC. , ERROL SAMUELSON, and CURT 
BEARDSLEY 

Defendants 

NO. 14-2-07669-0 SEA 
NOTICE FOR HEARING 

HEARING BEFORE THE SPECIAL MASTER 

TO: PLEASE TAKE NOTICE thai an issue of law in this case will be heard on the date below. 

Calendar Date: April 14, 2015 Day of Week: Tuesday 
Nature of Motion: Defendant Zillow's Motion for Reconsideration of the Special Master's March 30, 2015 
Order Compelling Zillow to Produce Documents Regarding its Acquisition of Trulia 

CASES ASSIGNED TO INDIVIDUAL JUDGES SEATILE 
If oral argument on the motion is allowed (LeR 7(b)(2)), contact staff of assigned judge to schedule date and time 
before filing this nolice. Working Papers: The judge's name, date and time of hearing must be noted in the upper 
right corner of the Judge's copy. Deliver Judge's copies to Judges' Mailroom at C203 
[X] Without oral argument (Men - Fri) o With oral argument Hearing 

DatefTime: April 14, 2015 
Judge's Name: Judge Bruce Hilyer (Aet.) Trial Date: 10/26/15 

CHIEF CRIMINAL DEPARTMENT - SEATILE (E1201) 
[ 1 Bond Forfeiture 3:15 pm, 200 Thursday of each month 
[ 1 Certificates of Rehabilitation- Weapon Possession (Convictions from Limited Jurisdiction Courts) 
3 :30 First Tues of each month 

CHIEF CIVil DEPARTMENT - SEATIlE (Please report to W864 for assignment) 
Deliver working copies to Judges' Mailroom, Room C203. In upper right comer of papers write ~Chief Civil 
DepartmentU or judge's name and date of hearing 
[ J Extraordinary Writs (Show Cause Hearing) (LCR 98.40) 1 :30 p.m. Tues/Wed -report to Room W864 
[ I Supplemental Proceedingsl Judicial Subpoenas (1 :30 pm Tues/Wed)(LCA 69) 
[ I Motions to Consolidate with multiple judges assigned (LCA 40(a)(4) (without oral argument) M-F 
[ 1 Structured Setttements (1 :30 pm TuesiWed)(LCR 40(2)(S)) 

Non-Assigned Cases: 

[ I Non-Dispositive Motions M-F (without oral argument). 
[ I Dispositive Malians and Revisions (1 :30 pm TuesJWed). 
[ I Certificates of Rehabilitation (Employment) 1 :30 pm TuesiWed (LR 40(a)(2)(8)) 

You may list an address that IS not your residential address where you agree to accept legal documents. 
Sign:s/Kathleen M. O'Sultivan PrinVType Name: Kathleen M. O'Sullivan 

WS8A # 27850 (if attorney) Attorney for: Defendant Zillow, Inc. 

Address: 1201 Third Avenue, Suite 4900 City, Slate, Zip Seattle, WA 98101 -3099 

Telephone: (205) 359-8000 Date : _A"ppjr]l;1,,6~, 2"OiJ1.;,5 ______ _ 
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LlST NAMES AND SERVICE ADDRESSES FOR ALL NECESSARY PARTIES REQUIRING NOTICE 

Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 
Cable, Langenbach, Kinerk & Bauer, LLP 
Suite 3500, 1000 Second Avenue Building 
Seattl e, W A 98 104 
Telephone: (206) 292-8800 
Facsimile: (206) 292-0494 
j lovej oy@cablelang.com 
LRC@cablelang.com 
kalbritton@cablelang.com 
jpelersen@cableiang.com 

Brent Caslin 
Jenner & Block LLP 
633 West 5th Street 
Suite 3600 
Los Angeles , CA 9007 1 
Telephone: 2 13-239-5 100 
Facsimile: 2 13-239-5 199 
bcas lin@jenner.com 
rstone@jcnner.com 
nsaros@jenner.com 
JNj athi@jenner. com 
eglickstein@jenneLcom 
jattebcrry@jenncr.com 
dsinger@jenner. com 
drozansky@jenner. com 
avanhoesen@jenner.com 
Attorneys for Plaintiffs 

C lemens H. Barnes, Esq., WS BA No. 4905 
Estera Gordon, WSBA No. 12655 
Daniel Oates, WSBA No. 39334 
Robert Mitten thal 
Graham & Dunn PC 
Pier 70 
2801 Alaskan Way, Suite 300 
Seattle, WA 9812 1 
Telcphone: (206) 624-8300 
Facs imile : (206) 340-9599 
cbam es@m illem ash.com 
egordon@ rn ill em ash.com 
chays@ millem ash.com 
doates@ millem ash.com 
nnittenthal@ mill em ash. com 
Attorneys for Erro l Samuelson 

James P. Savitt, WSBA No. 16847 
Duffy Graham, WSBA No. 33 103 
Ryan Solomon, WSBA No. 43630 
Savitt Bruce & Willey LLP 
Joshua Green Building 
1425 Fourth A venue, Suite 800 
Seattle, WA 9810 1-2272 

jsavitt@sbwllp.com 
dgraham@sbwllp.com 
rso lomon@sbwllp.com 
clein@sbwl1p.com 
Attorneys fo r C urt Beardsley 

IMPORTANT NQTICE REGARDING CASES 

Party requesting hearing must file motion & affidavits separately along with this notice. list the names, addresses and telephone 
numbers of all parties requiring notice (including GAL) on this page. Serve a copy of this notice, with motion documents, on all 
parties. 

The original must be filed at the Clerk's Office not less than six court days prior to requested hearing date, except for Summary 
Judgment Molions (to be filed with Clerk 28 days in advance). 

THIS IS ONLY A PARTIAL SUMMARY OF THE LOCAL RULES ANO ALL PARTIES ARE ADVISED TO CONSULT WITH AN 
AnORNEY. 

The SEATILE COURTHOUSE is in Seattle , Washington at 516 Third Avenue. The Clerk's Office is on the sixth floor, room 
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SPECIAL MASTER 
THE HONORABLE BRUCE HILYER (RET.) 

Noted for Consideration: April 14,2015 

SUPER IOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

MOVE, INC., a Delaware corporation, 
REALSELECT, INC., a Delaware 
corporation, TOP PRODUCERS 
SYSTEMS COMPANY, a British 
Columbia unlimited li abi lity company, 
NATIONAL ASSOCIATION OF 
REALTORS, an Illinois non·profit 
corporation, and REALTORS 
INFORMATION NETWORK, INC., an 
Illinois corporation, 

Plaintiffs, 

v. 

ZILLOW, INC., a Washington corporation, 
ERROL SAMUELSON, an individual , 
CURT BEARDSLEY, an individual, and 
DOES 1-20, 

Defendants. 

DEFENDANT ZILLOW ' S MOTION FOR 
RECONSIDERATION RE TRULlA 
PRODUCTION - I 
LEGAL1255208S1.1 

No. 14-2-07669-0 

DEFENDANT ZILLOW, INC.' S MOTION 
FOR RECONSIDERATION OF THE 
SPECIAL MASTER'S MARCH 30, 20 15 
ORDER COM PELLING ZILLOW TO 
PRODUCE DOCUMENTS REGARDING 
ITS ACQU ISIT ION OF TRULIA 
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I. INTRODUCTION 

Zillow respectfully moves the Special Master for reconsideration of hi s Order Granting In 

Part Plaintiffs' Motion to Compel Zillow to Produce Documents Regarding Its Acquisition of 

Trulia ("Order"), 1 which relates to Plaintiffs' requests for production served on Zillow on 

February 3, 20 15. The Special Master ruled that the Court 's February 4, 20 15 order setting a new 

case schedule (the "Order Amending Case Schedule", Galipeau Decl. , Ex. 1-1) superseded the 

Special Master' s Order re lnitial Conference and Discovery Plan ("Discovery Plan", id. Ex. G), 

and that the requests for production were therefore timcJy. The Court, however, has now held that 

the October 3 1) 2014 deadline for serving requests for production, contained in the Discovery 

Plan, was unaltered by the Order Amending Case Schedule and new discovery cutoff date. See 

id. , Ex. F (Order Granting Zillow's Motion for Clarification Regarding February 4, 201 5 Order 

Amending Case Schedule ("Order Granting Clarification")). Accordingly, the requests were 

served more than three months after the deadline. The Order should be vacated, and the motion to 

compel denied. 

II. STATEMENT OF FACTS 

On March 30, 2015, the Special Master granted (in part) Plaintiffs' Motion to Compel 

Zi llow to Produce Documents Regarding its Acquisi tion ofTrulia ("Motion to Compel"). Id. , Ex. 

J A copy of the Order is attached as Exhibit B to the Declaration of Katherine G. Galipeau in Support of 
Defendant Zi llow, Inc .'s Motion for Reconsideration of the Special Master's March 30, 2015 Order Compelling 
Zi llow to Produce Documents Regarding its Acquisition ofTru lia ("Galipeau Dec l."). 
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B. In the Order, the Spec ial Master ru led that the requests were "timely" and ordered Zi llow to 

respond. !d. 

At the March 11 , 2015 hearing, however, the Special Master concluded that the di spute 

over whether the Discovery Plan was superseded by the Order Amending Case Schedule was, at 

heart, a matter for the Court to decide, and urged 2illow to seck resolution from the Court as soon 

as poss ible. 2 id. , Ex. I (excerpt of hearing transcript). 

Zillow did just that, filing a Motion for Clarification Regarding the February 4, 2015 Order 

Amending Case Schedule ("Motion for Clarification") on March 16,2015. /d., Ex. C; see also id. 

Ex. D (P laintiffs' Opposition); id. Ex. E (Zillow's Reply). On March 30, 2015, Ihe Court granted 

Zi llow's motion, ru ling that "a ll dates contained in the Discovery Order that were prior to the 

disclosure of possible primary witnesses, including the deadline for issuing interrogatories and 

requests for production, remain in effect unless otherwise modified by Order of the Special 

Master." Id., Ex. F. 

Plaintiffs have been fully aware since prior to October 31, 2014 of the ev idence on which 

they now rely in asserting their Trulia-related claims. Having made a strategic decision not to 

seek thi s discovery then, there is no reason for broad and burdensome new discovery to now 

proceed which will only further delay resolution of thi s matter. 

2 The background regarding the stipulation and Order Amending Case Schedule is familiar to the Special 
Master, but, if additional detail is needed, is also set forth in the briefing for Zillow' s Motion for Clarification, 
attached as Exhibits C-E to the Galipeau Declaration. 
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III. STATEMENT OF ISSUES 

Should the Special Master reconsider the Order and instead den y the Motion to Compel, 

given that the requests for production arc untimely pursuant to the Court's Order Granting 

Clarification, which enforced all deadlines prior to the disclosure of possible primary witnesses? 

In the alternative, should the Special Master strike the requests for production because 

there was no good cause shown to serve these requests subsequent to Oclober 31, 2014? 

IV. EVIDENCE RELIED UPON 

Zillow relies on the concurrent ly fi led Declaration of Katherine G. Galipeau and the 

exhibits attached thereto, as well as the briefing related to Plaintiffs' Motion to Compel and 

Zillow' s Motion for Clarification. 

V. AUTHORITY AND ARGUMENT 

A. The Special Master's Order Requires Reconsideration 

Civil Rule 59 pennits a party to seek reconsideration of any decision or order of the Court. 

CR 59(a). Grounds on which reconsideration may be granted include: "(4) Newly di scovered 

evidence, material for the party making the application, which he could not with reasonable 

diligence have discovered and produced at the trial"; "(7) That there is no evidence or reasonab le 

inference from the evidence to justify the verdict or the decision, or that it is contrary to law"; and 

"(9) Thai substanlial justice has nol been done." CR 59(a)(4), (7), (9). New or additional 

material s may be submitted as part ofa motion for recons ideration. Martini v. Post, 178 Wn. App. 

153. 162.313 P.3d 473, 478 (20 13) ("Generally, nothing in CR 59 prohibils Ihe submiss ion of 
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new or additional materials on reconsideration."); Wagner Dev., Inc. v. Fid. & Deposit Co. of Md., 

95 Wn. App. 896, 906, 977 P.2d 639, 645 (1999) ("Under CR 59(a)(4), reconsideralion is 

warranted if the moving party presents new and material evidence that it could not have 

discovered and produced at trial."). 

Here, any of the reasons set forth above require reversal. Subsequent to the hearing on this 

matter, the Court granted Zi llow's Motion for Clarification. Galipeau Decl. , Ex. F (Order 

Granting Clarification). The Court ordered that all dates priorto the disclosure of possible 

primary witnesses, including the deadline for serving interrogatories and requests for production, 

remain in place, unless modified by order of the Special Master. [d. Because the requests were 

served after the October 31 deadline for serving requests for production, and that deadline was , by 

order of the Court, unaltered by the Court's Order Amending the Case Schedule, the requests are 

untimely. 

B. PlaintiJfs Have Not and Cannot Show Good Cause 

Pursuant to the Discovery Plan, Plaintiffs must show good cause to submit additional 

requests for production. [d. , Ex. 0 (Discovery Plan). This, they have not attempted to do. Nor 

can they. 

As an initial matter, Plaintiffs could have sought discovery about the Trulia acquisition as 

early as July 2014, when the deal became public and the artic les that they rely upon regarding 

valuation were published. Plaintiffs thus had over three months before the October 3 1 deadline to 
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submit requests for production regarding the Trulia acquisition, but they inexplicably declined to 

do so. See Zi llow's Opposition to Motion to Compel at 9- \ O. 

Additiona ll y, to the extent that Plaintiffs are now relying on the January 6, 2014 email 

from Mr. Samuelson 10 Mr. Rascoff, that was also produced in June. And, Plaintiffs relied upon it 

in their August 2014 Opposition to Defendants ' Motions for Reconsideration regarding the 

preijminary injunction. Months prior to the October 31 deadUne, Plaintiffs were weLl aware of the 

basis of a claim relating to the Tmlia acquisition. Yet they made a conscious deci sion not to 

pursue it in discovery. See generally id. at 7. 

Finally, it is not as if Plaintiffs havc bcen completely barred from all Trulia-related 

discovery. To the conl"rary, despite Plaintiffs' delay, Zillow agreed to produce documents as to 

some of Plaintiffs' requests for production regarding Trulia and has already produccd Samuelson's 

entire Zi llow email box. J Galipeau Dec!. ~ 2 & Ex. A. Plaintiffs have access to other Trulia-

related documents from Truha itself, as well as now from lP Morgan and Goldman Sachs, given 

the Special Master's orders pennitting certain discovery to go forward from those third parties. 

As Plaintiffs' Trulia misappropriation claim hinges on Samuelson's supposed conveyance of 

secret merger infonnation to Zillow, Plaintiffs should have all the materia l they need to support 

their claim. 

3 Zillow agreed to produce responsive, non-privileged documents submitted to the Special Master for in 
camera review (RFP No . 142) and communications by Curt Beardsley relating to Zillow' s acquisition or potential 
acquisition ofTrulia prior 10 July 12 , 2014, the date the first term sheet was exchanged (RFP Nos. 143, 149-1 SO). 
Underscoring the lack of justification for Plaintiffs' requests, Zillow found no such Beardsley documents. See 
Galipeau Decl. , Ex. A (responses to RFP Nos. 143, 149, ISO). 
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VI. CONCLUSION 

Because the requests for production were not timely and Plaintiffs have fa iled to show 

good cause, Zillow respectfully requests th at the Special Master recons ider the Order and deny the 

Motion to Compel instead. 

DATED: April 6, 2015 
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SPECIAL MASTER 
THE HONORABLE BRUCE HILYER (RET.) 

Noted For Consideration: April 14,2015 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

MOVE, INC., a Delaware corporation , 
REALSELECT, INC. , a Delawa re 
corporation, TOP PRODUCERS 
SYSTEMS COMPANY, a British 
Columbia unlimited liability company, 
NATIONAL ASSOCIATION OF 
REALTORS®, an Illino is non-profit 
corporation, and REAL TORS® 
INFORMATION NETWORK, INC., an 
Illinois corporation, 

Plaintiffs, 

v. 

ZILLOW, INC., a Washington corporation, 
ERROL SA MUE LSON, an individual , 
C URT BEARDSLEY, an indiv idual , and 
DOES 1-20, 

Defendants. 

No. 14-2-07669-0 SEA 

DEC LARATION OF KATHERINE G. 
GALIPEAU IN SUPPORT OF 
DEFENDANT Z ILLOW, INC.'S ' MOTION 
FOR RECONSIDERA TION OF THE 
SPECIAL MASTER'S MARC H 30,2015 
ORDER COMPELLING Z ILLOW TO 
PRODUCE DOCUMENTS REGARDING 
ITS ACQU ISITION OF TRULIA 

CONTAINS INFORMATION 
PROTECTED BY PROTECTIVE 
ORDER 

EXHIBIT D FILED UNDER SEAL 

EXH IBIT I IS OCEO 

I. I have personal knowledge of the facts stated below and am competent to 

45 testify regarding the same. I am one of the attomeys representing defendant Zil1 ow, Inc. 
46 
47 ("Zillow") in this matter. 
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2. After agreeing to the stipulation, on February 3, 201 5 Plaintiffs served 
2 
3 requests for wrillen interrogatories and requests for production. Plainti ffs did not endeavor 
4 
5 to show good cause for these new di scovery requests . Zillow objected to these requests in 
6 
7 part due to untimeliness; pursuant to the Discovery Plan, these di scovery requests should 
8 
9 have been served by October 3 1, 2014. Yet Zi llow agreed 10 produce as to some of these 

10 
t 1 requests for production. And Zillow has already produced Samuelson's entire nonpri vi leged 
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Zi llow email box. Attached as Exhibit A is a true and correct copy of Defendant Zillow, 

Inc.'s Responses and Objections to Plaintiffs' Sixth Discovery Requests, dated March 5, 

2015. 

3. Attached as Exhibit B is a true and correct copy of the Special Master' s 

Order Granting in Part Plaintiffs' Motion to Compel Zillow to Produce Documents 

Regarding its Acquisition ofTrulia. 

4. Attached as Exhibit C is a true and correct copy of Zillow's Motion for 

Clarification Regarding February 4, 2015 Order Amending Case Schedule, filed with the 

Court on March 16, 2015 . 

5. Attached as Exhibit D is a true and correct copy of Plaintiffs ' Opposition to 

Zillow' s Motion for Clarification Regarding February 4, 2015 Order Amending Case 

Schedule, filed with Ihe Court on March 20, 201 5 (filed under seal). 

6. Attached as Exhibit E is a true and correct copy ofZillow's Repl y in Support 

of Motion for Clarification Regarding February 4, 201 5 Order Amending Case Schedule, 

filed with the Court on March 23, 2015. 

7. Attached as Exhibit F is a true and correct copy of the Court 's Order 

45 Granting Defendant Zillow, lnc.'s Motion for Clarification Regarding February 4, 20 15 
46 
47 Order Amending Case Schedule, dated March 30, 201 5. 
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8. Attached as Exhib it G is a true and correct copy of the Special Mas ter's 

November 10, 2014 Order Regarding Ini tial Discovery Conference and Discovery Plan 

(Dkl. No. 272). 

9. Attached as Exhib it H is a true and correct copy orthe Court 's February 4, 

201 5 Order Amending Case Schedule. 

10. Attached as Exhibit I is a true and correct excerpt of the transcript from the 

March 11 , 201 5 hearing before the Special Master. [The transcript is des ignated "Outside 

Counsel Eyes Only."] 

I declare under penalty of perjury of the State of Washington that the 
foregoing is true and correct. 

Signed at Seattle, Washington, th is 6th day of April, 20 15. 
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TI-IE HONORABLE JOHN CHUN 

SUPERIOR COURT Or- THE STATE Or- WAS HINGTON 
FOR KING COUNTY 

MOVE, INC., a Delmvare corporat ion. 
REALSELECT, INC., a Delaware 
corporation, TOP PRODUCER SYSTEMS 
COM PA 'Y, a British Columbia unlimited 
liability company, NATIONAL 
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REALTORS® INFO RMATION 
N ETWORK, INC., a Il linois corpofalion. 
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No. 14-2-07669-0 SEA 

DEFENDANT ZILLOW, INC'S 
RES PONSES AND OBJECTIONS TO 
PLArNTIFFS' SIXTH DISCOVERY 
REQUESTS 
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Dc lcndant Zi llow, Inc. ("Zillow") hereby submits its responses and objections to 

Jllaintiffs' Sixth Discovery Requests. 
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A. GENERAL O B.IECTI ONS 

I. Zi llow objects to Plaintiffs' Six th Discovery Requests because they were 

issued well after the October 31. 2014 dead line for the issuance orall requests for 

production and interrogatories set by the Special Master's November 10, 2014 Order 

Regarding Ini tial Discovery Conference and Discovery Plan. The only exception for written 

discovery beyond that deadline was "Iiberal good cause shown (liberal good cause includes 

new subjects andlor follow·up relating to information received in discovery)," which is 

inapplicable as the Plaintiffs' Sixth Discovery Requests seck docliments about Zillo,,/s 

acquisit ion ofTrulia, which was publicly an nollnced in Ju ly 20 14. Plaintiffs ' Sixth 

Discovery Requests arc therefore improper and Zillow need not respond. 

2. Zi llo\\' objects to Plaintiffs' Sixth Discovery ReqlJcsts to the exten t they seck 

informat ion that is not relevant to the issues in this case 0 1' is not reasonably calculated to 

lead to the discovery of admissib le evidence. These requests all relate 10 Zillow' s 

acquisition of Trul ia. and the Special Master spec ifica ll y held that Zilla\\' was considering 

an acquisition ofTru lia prior to March 5, 2014. the date ofMr. Samuelson ' s hiring, thus 

making discovery inappropriate. See Supple1l1emal Order Re: December 12 Order Granting 

in Part and Denying in Part Defendant Zi llow' s Moti on for Protec ti ve Order (Trulia 

Subpoena). dated January 26. 20 15. 

Z illow objec ts to these requests for production to the extent they impose 

discovery ob ligat ions on Zi llow bcyond the obligations imposed by the Civil Rules, the 

Local Rules of King County Superior Court. or the Court' s (or Special Master' s) Orders in 

the above-captioned mailer. 

4. Zillaw objects to these requests ror production to lhe exten t thai Ihey seek 

infonnation that is protected from di scovery by the attorney-cl ient pri vilege, the work-
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product doctrine, the cOlllmon interest Uoinl defense) doctrine andlor any other applicable 
2 
3 pri vilege or immunity. NOIhi ng contained in these objecti ons and responses is intended to 
4 
5 be, or in any way may be deemed, a waiver o f any slich avai lable privilege or immunity. 
6 
7 Any inadvertent disclosu re of such information is not intended to be and should not be 
8 
9 construed as a waiver of any applicable privilege or protection. 

10 
11 
12 

5. Zil10w objects to these requests for prod uction to the cxtcllllhcy seek 

13 information Ihat Zillow is legall y or contractua ll y prohi bited frol11 prov iding. 
14 
15 
16 

6. Zillaw objects \0 these requests fo r production to the extent they call fo r 

17 information relating to Zi llow'5, or third parties', confidential product. business, financia l. 
18 
19 market ing and stra tegy information that has nothing to do with Plaintiffs' claims in this 
20 
2 1 lawsuit. 
22 
23 
24 

7. Zi llow objec ts to these requests for production to the extent they ca ll for 

25 competit ively sens iti ve information relating 10 Zillov/s, or third parties ', confidential 
26 
27 product. business. financia l. marketing and stralegy information. 
28 
29 
30 

8. Zi llow objects to these rcqul.!sts for production to the ex tent they seck 

3 1 doculllents already in the possession of, or otherwise available 10, PIHintiffs. 
32 
33 
34 

9. Zillow Objects to these requests fo r productiol110 the ex tent they arc unduly 

35 burdensome or expensive, taking into account the needs orthe case, Ihe amount in 
36 
J7 controversy, and the importance of lhe isslles al Slake in this lit igat ion. Zillow objccl51O 
38 
39 Ihese requests for production 10 the ex tent they would require Zillow to review each and 
40 
41 every document conta ined in all of its files (including electronic ti les) and to interview every 
42 
43 one of its agents and cmployees to delermine if they may have documents responsive 10 one 
44 
45 or thc requests for production. Such a requireme nt imposes upon Z ill o\\! an u ndue burden 
46 
47 
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and expense no t commensurate with Plaintiffs ' leg itima te di scovery needs. and seeks 
2 
3 discovery beyond that reasonably calculated to lead to the discovery of admiss ible evidence. 
4 
5 
6 
7 
8 
9 

10 

" 12 
13 
14 
15 
16 
17 
18 
19 
20 

10. Each oflhcse general objections is hereby specifica ll y incorporated into each 

orlhe individua l responses set forth below. 

11 . RESI'ONSlcS TO REQUESTS FOR I' RODUCTION 

REQUE.ST FO R PRO DUCTION NO. 142 : Produce all documents that YOli 

subm itted to the Special Master pursuant to the December 12,20 14 discovery order. 

RESI'ONSE: 

Zillaw objects to this request ror production on the grounds that it is untimely under 

the Special Master's Order Regarding Initial Discovery Con ference and Discovery Plan. 

21 which SCI a dead line of October 31,2014 for issuance o r requests for production. ZilJow 
22 
2) also objec ts to thi s request as seeking informn ti on that is no t relevant to the issues in this 
24 
25 case nor reasonably calculated to lead to the discovery of admiss ible evidence. The Special 
26 
27 Master requested these documents for in camera review and has nOt required that they be 
28 
29 produced. To the contrary, bascd on these documents . the Spccial Master reached a finding 
30 
) 1 of lack of relevance, holding that Zillow was considering an acq uisition of Trulia pri or to 
32 
33 March 5. 20 14, the da te of Mr. Samuclson·s hiring. See Supplemental Order Re: December 
34 
JS 12 Ordcr Grant ing in Part and Denying in Part Defendant Zillow's Moti on for Protect ive 
36 
)7 Order (T rulia Subpoena), dated January 26, 2015. Zillow further objects on the grounds that 
38 
39 the request seeks confidentia l. trade secre t in formation o f Zi ll a\\' and third parties. Zillow 
40 
41 also objects to this request to the exten t it seeks documents protected by the anomey-clien t 
42 
4) privilege and wo rk produc t doctrine . 
44 
45 Subject to and without waiver of this object ion and its gene ral object ions. and 
46 
47 although Zillow is not required to answer this unt imely request, in a good faith showing of 
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openness, Zilla\\' wi ll produce the documents it submitted to the Special Master pursuant to 
2 
3 the December 12,20 14 discovery order, subjec t to redac tions for privil ege. 
4 
; 
6 
7 REQUEST FOR PRO DUCTION NO. 143: Produce all communicat ions between 
8 
9 January 1,2013 and Jul y 28, 20 14 regarding you r acqu isi tion o fTru lia . 

RESPONSE: 
10 
II 
12 
13 
14 

Zillow objec ts to thi s request fo r production on the grounds that it is untimely under 

IS the Special Maste r's Order Regarding Initial Discovery Conference and Discovery Plan, 
16 
17 which sct a deadline of October 3 1. 2014 for issuance of requests for production. Zillow 
18 
19 a lso objects to this request as secking information that is nol relevant to the issues in this 
20 
21 case nor reasonably calculated to lead to the di scovery of admi ssible evidence. See 
22 
23 Supplemental Ordcr Rc: December 12 Order Gran ting in Part and Denying in Part 
24 
25 Defendant Zillow's Motion for Protectivc Ordcr (Tru lia Subpocna), dated January 26, 20 15. 
26 
27 Zi llow further objccts on the grounds that the request seeks confident ia l, trade secret 
28 
29 informat ion o f Zillow and th ird part ics. Zillow objects to this request as overly broad, 
30 
31 unduly burdensome, vague and ambiguous. Zi llow further objects to this request to the 
32 
33 extent it seeks documents pro tected by the atto rncy-cl icnt pri vi lege and wo rk product 
34 
35 doctrine. Moreovcr, Zilla\\' has al ready produced Mr. Samuelson's cnt ire Zillow email 
36 
37 acco unt, which wou ld include any non-pri vileged refe rences 10 Trulia. 
38 
39 Subject to and without waiver o!"thi s objection and its genera l objections, and 
40 
41 although Zillow is not requ ired to answer thi s untimely request. in a good !"<l ith showing o f" 
42 
43 openness, Zi llow will produce communications of CUr! Beardsley, prior 10 July 12,20 14 
44 
.15 (t he date the first term sheet was exchanged betwec n Zi llo\\' and Trul ia). regard ing Zillow's 
46 
47 acq ui sition or potential acquis ition o !"Trulia, to the extent they exist. Zi llow conducted such 
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a review and found no such documents. Plaintiffs already have all nonprivi lcged emails 
2 
3 from Mr. Samuelson' s Zillaw email box. 
4 

5 
6 
7 REQ UEST FOR PRODUCTION NO. 1-'4: Produce documents created between 
8 
9 August 2012 and the spri ng 01'2014 sufficient to show when Z illcw began to consider an 

10 
11 acquisition of Trulia as slated in Zi llow's SEC liIings, includ ing page 94 o f Zillow's 
12 
13 Schedule 14A fi ling wit h the Securities and Exchange Commi ssion, dated November 18, 

15 2014, 
16 
17 R ESPONSE: 
18 
19 Zi ll aw objects to thi s request for produc tion on the grou nds that it is unt imely under 
20 
21 the Special Master 's Order Regarding In it ial Discovery Conference and Discovery Plan, 
22 
23 which scI a deadline of Octoher 3 1, 2014 fo r issuance o f requests lor product ion. Zillow 
24 
25 also objects to thi s request as seeking inlofmation that is not relevant to the issues in thi s 
26 
27 case nor reasonabl y calculated to lead to the di scovery of admissib le ev idcncc. The Special 
28 
29 Master requested examples o r the documents sought in th is request lo r in camera review and 
30 
31 has not required that the y be produced. To the contrary. the Special M"lste r reached a 
J2 
33 finding oflack o f relevance, holding that Zillow was conside rin g an acquisition ofTru li a 
34 
35 prior to March 5, 20 14, the dat e ofrvlr. Samuelson's hiring. See Supplemental Order Re: 
36 
37 Dccember 12 Order Granting in Part and Denying in Part Defendan t Zillow's Motion for 
38 
39 Protcc tive Order (Trulia Subpoena), dated January 26. 2015. Zillow further objects o n the 
40 
41 grounds that the req uest seeks confident ial, trade sec ret information or Zi llow and th ird 
42 
113 pa rt ies. This request is also vague and overbroad as to time. Z i!1 ow further objects to thi s 
44 
45 request to the extent it seeks documen ts protected by the atlomey·c1 icnt privil ege and work 
46 
47 product doctrine . 
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2 
3 REQ UEST FOR PROI)UCT ION NO. 145: Produce all copics or any strategy or 
4 
5 IJoard memos created be tween January 1. 2013 and July 28, 2014 related to yo ur acquisition 
6 
7 ofTrulia. 
8 
9 RES PONSE: 

10 
II Zillaw objec ts to thi s request fo r product ion on the grounds that it is untimely unde r 
12 
I) the Special Master' s Order Regarding Initial Discovery Conference and Discovery Plan, 
I. 
15 which set a deadline of October 3 1. 2014 for issuance of requests for production. Zillov,,' 
16 
17 also objects to this request as seeking information that is not rel evant to the issues in thi s 
18 
19 case nor reasonably ca lculated to lead to the di scovery of admiss ible evidence. See 
20 
21 Supplemental Order Rc: December 12 Oreler Granting in Part and Denyi ng in Part 
22 
23 Defendant Zillow's Motion for Protective Order (Trulia Subpocna), da ted Jan uary 26, 20 15. 
24 
25 Zillow further objects on the grounds that the request seeks confidcnli al. trade sec ret 
26 
27 informat ion ofZillow and thi rd parties. Zillow also objects to this request to thc cxtent it 
28 
29 seeks documen ts protected by the attorney-client privilege and work product doct rine. 
)0 
) I 
32 
33 REQUEST FOR PRODUCTION NO, 146: Produce all documents related to your 
)4 
35 va luation ofTrul ia and created between January 1,20 13 and July 28, 20 14 . 
) 6 
37 RESPONSE: 
38 
)9 
40 

Zillow objects to thi s request for production on the grounds that it is untimely under 

41 the Special Master's Order Regard ing Initial Discovery Conference ,md Discovery Plan, 
42 
43 which set a deadli ne of October 3 1, 2014 for issuance of requests for production. Zi llow 

" 45 also objects to thi s request as secking information that is not rel evant to the issues in thi s 
46 
47 case nor reaso nably calculated to lead to the discovery of admiss ible evidence. See 
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Supplemental Order Rc: December 12 Order Granting in Part and Denyi ng in IJart 
2 
3 Defendant Zil1ow's MOlion for Protect ive Order (Trulia Subpoena), da ted January 26, 20 15. 
4 
5 Zillaw further objects on the grounds that the request secks confidential , trade secret 
6 
7 in formation of Zillaw and third parties. Zillaw objec ts to thi s request as overly broad, 
8 
9 unduly burdensome, vague and ambiguous. Z illaw further objects to th is request to the 

10 
11 extent it secks documents protected by the attorncy.c1icnt privilege and work produc t 
12 
1) doctrine. 
14 
15 
16 
17 ll EQUEST FOR PRODUCTION NO. 147: Produce all doclItllcl1IS created 
18 
19 between January 1,20 13 and Jul y 28. 20 14 that refer or relate to your reasons fo r ini ti al ing 
20 
21 or cont inu ing merger discussions with Trulia. 
22 
23 
24 

RESPONSE: 

25 Z illow objects to thi s request for production on the grounds thnt it is un timely under 
26 
27 the Special Master's Order Regardi ng Initi al Discovery Conference and Discovery Plan, 
28 
29 which set a deadline ofOetobcr 31, 20 14 for issuance o f requests for product ion. Zillow 
30 
31 also objects to thi s request as seeking in formation that is not relevant to the isslles in thi s 
32 
33 case nor reasonably ca lcu lated to lead to the discovery of admiss ible evidence. See 
34 
35 Supplemental Order Re : December 12 Order Gran ting in Part and Denying in Part 
36 
)7 Defend.1I11 ZilJow's Motion for Protecti ve Order (Truli a Subpoena), daled January 26, 2015. 
38 
39 Zillow further objects on the grounds that the request seeks conlident ial , trade secret 
40 
41 informat ion ofZillow and third parties. Zilla\\' objects to thi s req uest as overl y broad, 
42 
43 undu ly burdensome, vague and ambiguolls. Z illow further objects to thi s request to the 
44 
45 extent it seeks documcnts protected by the anorney·cl ient pri vil ege and work product 
46 
47 doctrine. 
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2 
3 REQUEST FOR PROD UCTION NO. 148: Produce all documents created 
4 
5 between January I. 20 13 and Jul y 28, 20 14 Ihal ana lyze. discuss or o therwise refer to the 
6 
7 impacllhat yOllr merger with Tru lia would have on Move. 
8 
9 RESPONSE: 

10 
II Zi llaw objects \0 Ihi s requesl fo r production on the grounds that it is unt imely under 
12 
13 the Special Master's Order Regarding Ini tial Discovery Confe rence and Discovery Plan, 
14 
15 which sct a deadli ne of October 3 1,20 14 for issuance of requests fo r production. Zillow 
16 
17 also objects to Ihis request as seeking infonnation thaI is not relevant to the issues in Ihis 
18 
19 case nor reasonab ly ca lcu lated to lead to the discovery o f admiss ible evidence. See 
20 
21 Supplemental Order Rc: December 12 Order Grant ing in Part and Dcnying in Part 
22 
23 Defendan t Zillow's Motion fo r Protect ive Order (Trulia Subpocna), dated January 26, 201 5. 
24 
25 Zillow further objects on the grounds that the request seeks confidential. trade sec ret 
26 
27 in formation o f Zillow and th ird parti es. Zillow objects to th is reques t as overl y broad. 
28 
29 undul y burdenso me, vague and ambiguous. Zillow further objects to th is request to the 
30 
31 ex tcnt it seeks doc llmen ts prolected by the aHorney-cli ent privil ege and work product 
32 
33 doctrine. 
3' 
35 
36 
37 REQUEST FOR PROD UCTION NO. 149: Produce a ll communicat ions that Erro l 
38 
39 Samuelson and/or CurL Beardsley had \",ilh Trul ia regarding any proposed or actual 
40 
41 
42 
43 
44 
45 
46 
47 

acquisi ti on of Trulia. 

Il ES I'O NSE: 

Zillo\\' objects to thi s request ro r prod uction on the grounds that it is untimely under 

the Spec ial Master's Order Regardi ng Ini ti al Discovery Conference and Discovery Plan, 
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which sct a deadline of October 3 1, 20 14 for issuance o f requests far production. Zi llow 
2 
3 objects that this request for production is duplicative because Zillow has already produced 
4 
5 Mr. Samuelson's entire Zilla\\' email accoun t, which would include <Illy non·privilcgcd 
6 
7 communications with Trul ia. Zillaw further objec ts to the extent Ihal this request seeks 
8 
9 infonnation relating so lely to Mr. Beardsley who is nOI a party. Zi llaw also objects to this 

10 
11 request as seeking infonmHion that is nol relevan t to the issues in this case nor reasonab ly 
12 
lJ calculated to lead \0 the discovery of admiss ible evidence. See Supplemental Order Rc: 
14 
15 December 12 Dreier Granting in Part and Denyi ng in Part Defendant Zi llow's Motion for 
16 
17 Protective Order (Trulia Subpoena), da ted January 26, 20 IS. Zi llow furt her objects 011 the 
18 
t9 grounds that the request seeks confident ial. trade secret information ofZi llow and third 
20 
21 part ies. 
22 
23 Subject to and withollt wa iver or this objection and its gcncnl l objections, and 
24 
25 although Zillow is not required to answcr this untimcly request, in a good faith showi ng of 
2. 
27 openness, Zillow will produce communications of Curt Beardsley wi th Trulia regarding any 
28 
29 proposed or actua l acquisition ofTrulia. prior to Jul y 12.2014 (the date the fi rst term sheet 
30 
31 was exchanged between Zi llow and Tru li a), 10 the ex ten t they exisl. Z illow conducted such 
32 
33 a review and found no such documents. 
34 
35 
36 
37 REQUEST FOR PROD UCTION NO. 150: Produce all communications that Errol 
3M 
39 Samuelson andlor Curt Beardsley had with you rcgmding Tru lia bcfore Jul y 28, 201 4. 
40 
41 RESPONSE: 
42 
43 Zi llow objects to th is request for production on the grounds that it is untimely under 
44 
45 the Special Master's Order Regard ing Initial Discovery Conre rence and Discovery Plan, 
46 
47 wh ich set a dead li ne o r October 31. 2014 for issuance of requests for production. Zillow 
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o bjects that thi s request is overl y broad and undul y burdensome in seek ing all re ferences to 
2 
3 Trulia, one o f Zillow' s main competitors that is fiocqucntly di scussed in contex ts entirely 
4 
5 unrelated to any acqu is ition. Zill a w also objects that thi s request Jor producti on is 
6 
7 dupli cati ve because Zillow has alread y produced Mr. Samuel son 's entire Zillaw email 
8 
9 account, which \vould include any non-privileged references \0 Trulia. Zillaw further 

10 
11 objects \0 Ihe ex tent that Ihi s requesl seeks in formatio n re lati ng so le ly \0 Mr. Beardsley who 
12 
13 is nOi a party in the lit igation. Zi ll aw also obj ects \0 thi s reques t as seeking information that 
14 
15 is nol relevant to the issues in thi s case nor reaso nably ca lcu lated to lead to the d iscovery o f 
16 
17 admiss ible evidence. See Supp k mel1la l Order Rc: December 12 Order Granting in Pun and 
18 
19 Denying in Pa rt Defe ndant Zillow's MOIion fo r Protec ti ve Order (Trulia Subpoena), dated 
20 
21 January 26, 201 5. 
:n 
23 
24 
25 
26 
27 
28 
29 
30 
31 

"' ,-

Subject to and wi tho ut wa iver of Ihi s objec tion and its general obj ecti ons. and 

although Zillo \\-I is not required to answer thi s untimely reques t, in a good faith showing of 

openness, Zillow will produce co mmunicat ions o f Curt Bea rds ley regarding any pro posed or 

actual acqui sition o f' Trul ia prior to Jul y 12,20 14 (the date the first term sheet was 

exchanged between Zillow and Trulia). to the extent they exi st. Zillow conducted such a 

33 rev iew and fo und no such documents. 
34 
35 
36 
37 
38 
39 
40 
4 1 
42 
43 
44 
45 
46 
47 

R EQUEST FOR PROD UCTION NO. lSI: Produce a ll no n-pri vileged 

communications between you and Shearman & Sterling LLP regarding a possible 

acqui siti on o fTrulia. 

RESPO NSE: 

Zillow obj ects to thi s req ues t fo r produc tion on the grounds that it is unt imely under 

the Special Master' s Order Regardin g Initi al Discovery Confe rence and Discovery Plan, 
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which sel a deadline of October 3 1, 2014 for issuance of requests for production. Zil low 
2 
3 also objects to this request as secking information that is not relevant to the issues in Ihis , 
5 case nor reasonably ca lcu lated 10 lead to the di scovery of admiss ible evidence. See 
6 
7 Supplemental Order Rc: December 12 Order Grant ing in ParI and Denying in Part 
8 
9 Defendant Zi llow's Motion fo r Prmcclivc Order (Trulia Subpoena), dated January 26, 20 15. 

10 
II Zillow further objec ts on the grounds thm the request secks con fid en tial, trade secret 
12 
13 informat ion or Zillow and third parties. 
14 
15 
16 
17 R E.QUEST FOR I' RO DUCTION 'd. 152 : I)roduce all communications between 
18 
19 you and Goldman Sachs regarding a poss ible acquisition ofTrulia . 
20 
21 IU(SI'O NSIC: 
22 
23 Zi llow objects to this request for prodlletion on the grounds that it is untimely under 
24 
25 the Special Master's Order Regard ing Ini tial Discovery Conference and Discovery Plan, 
26 
27 which set a deadline of October 31, 20 14 for issuance of requests for production. Zil low 
28 
29 also objects to this request as seeki ng information that is not relevant to the issues in tbis 
30 
J I case nor reasonably calculated to lead to the di scovery of adm iss ible evidence. See 

"' ,-
33 Supplemental Order Re: December 12 Order Granting in Part and Denying in Part 
34 
35 Defendant Zillow's Mot ion for Protective Order (Trulia Subpoena), dated January 26, 2015. 
36 
37 Zillow further objects on the grounds that the request seeks canfidentinl. trade secret 
38 
39 infonnat ion afZi lla\\, and thi rd part ies. 
40 
41 
42 
43 REQ UEST FO R I' ROI}UCT IO N NO. 153 : Produce all copics, including draft s, of 
4'1 
45 any letters or intent related to your acquisi tion ofTrulia . 
46 
47 
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2 
3 
4 

RESPONSE: 

Zi llow objects to this req uest fo r production on the g rounds 1hal it is untimely under 

5 the Specia l Master 's Order Regarding inilinl Discovery Confe rence and Discovery Plnn, 
6 
7 which set a deadli ne OfOclobcr 3 1. 2014 for issuance of requests for production. Zi llow 
8 
9 al so objects 10 this request as seek ing info rmat ion tbat is nol relevant to the issues in this 

10 
11 case nor reasonabl y calculated to lead to the discovery of admissible ev idence. See 

" 13 SuppicmcTlIai Order Re: December 12 Order Grant ing in Part and Denying in Pari 
14 
15 Defendant Zi llow's Motion for Protective Order (Trulia Subpoena), dated Jan uary 26, 2015 . 
16 
17 Zillaw further objects on the grounds that the request seeks confidenti al, trade secret 
18 
19 info rmation o f Zi llow and third part ies. Zillow also objects to this request to the cxtent it 
20 
21 seeks docu men ts protected by the atlorncy·cl icl1t privil ege and work produc t doctrine. 
22 
23 
24 
25 REQUEST FOR PH.ODUCTION NO. 154: Produce all communications betwccn 

26 
27 you and "unaffiliated sign ifican t holders ofbolh [Zillow's'] and Tru lia ' s common stock" 

28 
29 
30 
31 

"' ,-
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
4'1 
45 
46 
47 

regarding your acquisition o f Trulia as stat ed in Zillow's SEC filings. includ ing page 94 o f 

Zillow's Schedule 14A filing wi th the Securitics and Exchange COlllmission, dated 

November 18,20 14. 

RlcSPONSE: 

Zi llow objects to thi s request fo r production o n the grounds 1hat it is untimely under 

the Special Mas ter's Order Regarding Init ial Discovery Confe rence and Discovery Plan, 

which sct a dead line of October 3 1, 2014 for issuance of requcsts for production. Zi llow 

also objects \0 thi s requcst as seeking inrormation that is no t relevant to thc issues in thi s 

case nor reasonab ly calculated to lead to the discovery of admiss ible ev idence. See 

Supplemental Order Re: December 12 Order Gran ting in Part and Denying in Pari 
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1 Defendant Zi llow's Motion for Protcctive Order (Trulia Subpoena), dated January 26, 20 15. 
2 
J Zillaw further objects on the grounds that the requcst seeks confldcntial, Irade secret 
4 
5 information or Zillow and third parties. 
6 
7 
8 
9 

10 

" 12 
IJ 
14 
15 
16 
17 
18 
19 
20 
21 
22 ,-, 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

DATED: March 5, 20 15 .\/ KC/lherine C. Galipeall 
Susan E. Foster, WSBA No. 18030 
SF os tcr@perkinscoie.colll 
David 1. Burman, WSI3A No. 10611 
DBurman@perkinscoie.com 
Kathleen M . O'Sullivan, WSBA No. 27850 
KOSul1 i vun@perk inscoic.COlll 
Judith B. Jennison, WSBA No. 36463 
JJennison@perkinscoie.com 
Katherine G. Galipeau, WSBA No. 408 12 
K Gal i peau@perkinscoie.eol1l 
Perkins Co ie LLJ' 
120 1 Third Avenue, Suite 4900 
Seatt le. IVA 9810 1-3099 
Telephone: 206.359.8000 
Facsimi le: 206.359.9000 

Attorneys ror Defendant 
Zi llow. Inc. 

Pel'kins Coie 1.1.1' 
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CE RTI FICATE OF SE RV ICE 
2 
] On March 5, 2015. I caused to be served upon counsel or record , at the address stated 
4 
5 below, via the method or service indicated, a trLle and correct copy or the fo llowing 
6 
7 documcnt : DEFEN DANT ZILLOW, INC.'S RESPONSES AND OBJECTIONS TO 
8 
9 PLA INT IFFS' SIXTH DISCOVERY REQUESTS. 

10 

" 12 
13 
I. 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
3 I 
J2 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

Jack M. Lovcjoy, WSBA No. 36962 
Lawrence R. Cock, WS BA No. 20326 
Ctlblc, Langenbach, Kinerk & Bauer. LLP 
Suite 3500, 1000 Second Avenue Buildi ng 
Scattlc,WA 98 104-1048 
Telephone: (206) 292-8800 
Facsimile: (206) 292-0494 

j lovejoy@cablelang.co ll1 
LRC@cableJang.colll 
kal bri lton@cablclang.col11 
jpctcrscn@cablelang.com 

Clemens H. Barnes, Esq .. WSBA No. 4905 
Estero Gordon , WSBA No. 12655 
Daniel Oates. WSBA No. 39334 
Miller Nash Graham & Dunn LLP 
Picr 70 
2801 Alaskan Way. Suite 300 
Scatt lc. IVA 98121-1 128 
Telephonc: (206) 624-8300 
Facsimile: (206) 340-9599 

clcmClls.barncs@m illcrnash.com 
conn ic.hays@mil lcrnash.com 
cstera.gordon@millcmash.com 
dan .on tcs@mi ll crnash.com 
robert. III i t ten t hal@mil lemash.com 

o 
o 

o 
o 
o 

"" 

[J 

o 

o 
o 
o 

"" 
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Via l'land Delivery 
Via U.S . Mail , 1st Class, Postage 
Prepaid 
Via Overnight Delivery 
Via Facs imile 
Via E.fil ing 
Via E:'mail 

Via I-land Deli very 
Via U.S. Mail , I st Class, Postage 
Prepaid 
Via Overnight Delivery 
Via Facsimile 
Via E-liling 
Via E·mail 
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2 
) 

4 
5 
6 
7 
8 
9 

10 
II 
12 
IJ 
14 
15 
16 
17 
18 
19 
20 
2 1 
22 
2) 
24 
25 
26 
27 
28 
29 
)0 
J I 
J2 
JJ 
)4 
35 
)6 
37 
)8 
39 
40 
41 
42 
4) 
44 
45 
46 
47 

Brent Caslin, WS BA No. 36 145 
Richard Lee Stone, (Pro /-lac Vice) 
Nick G. Saros, (Pro !-lac Vice ) 
Charles 1-1 . Abbott III . (Pro Hac Vice) 
Jeffrey A. Atteberry, (Pro /-lac Vice) 
Jenner & Block LLP 
633 West 5th Streel, Suite 3600 
Los Angeles, CA 9007 1 
Telephone: (213) 239-5 150 

bcastin@jcnncr.com 
rs\one@j,cnncr.cam 
nsaros@jcnner.com 
chabboll@jcnncr.com 
j at Ie bcrry@jcnner.com 

o 
o 

o 
o 
o 
Ii'l 

Via I-land Del ivery 
Via U.S. Mail, 1st Class, Postage 
Prepaid 
Via Ovcrn iglll De li very 
Via Facsim ile 
Via E-fil ing 
Via E-mail 

I certify under pena lty of perjury under the laws of the State of Washington that the 

foregoing is Irlle and correct. 

DATED this 5th day of March, 20 15. 

s/ Nancy Lygrcn 
Nancy Lygren 
Legal Secretary 
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6 
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8 
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10 

11 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

SPECIAL MASTER 
THE HONORABLE BRUCE HILYER (RET.) 

Noted for consideration: March 6, 2015 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR THE COUNTY OF KING 

MOVE, INC., a Delaware corporation, 
REALSELECT, INC., a Delaware 
corporation, TOP PRODUCER SYSTEMS 
COMPANY, a British Columbia unlimited 
liability company, NATIONAL 
ASSOCIATION OF REAL TORS®, an 
Illinois non-profit corporation, and 
REALTORS® INFORMATION 
NETWORK, INC., an lllinois corporation, 

Plaintiffs, 

vs. 

ZLLLOW, [NC., a Washington corporation, 
and ERROL SAMUELSON, an individual, 

Defendants. 

Case No. 14-2-07669-0 SEA 

[PR0P8~I!DI ORDER GRANTING IN 
PART PLAINTIFFS' MOTION TO 
COMPEL ZILLOW TO PRODUCE 
DOCUMENTS REGARDING ITS 
ACQUISITION OF TRULIA 

THIS MA TIER came before the Special Master on Plaintiff's Motion to Compel Zillow 

to Produce Documents Regarding its Acquisition ofTrulia. The Special Master has reviewed: 

I. Plaintiffs' motion; 

2. The Declaration of Jack M. Lovejoy. with exhibits; 

3. Zillow's opposition; and 

4. Plaintiffs' reply. 

tHQI."u .... ] ORDER GRANTING IN PART PLAINTIFFS' 
MOTION TO COMPEL ZILLOW TO PRODUCE DOCUMENTS 
REGARDING ITS ACQUISITION OF TRULIA - I 

CABLE. LANGENBACH, 
KlNERK & BAUER, LLP 

1000 SECOND AVENU!,SL.'CUJfOQ 269 
SEATTU:, WASHINGTON 98~:rod 

(206) 292-&100 



1 The Special Master is fully advised. NOW THEREFORE it is ORDERED: 

2 1. Plaintiffs' motion is GRANTED in part. 

3 2. Plaintiffs' Sixth Discovery Requests are timely. 

4 3. The parties are required to meet and confer regarding Zillow's objections to Plaintiffs' 

5 Sixth Discovery Requests. 

6 

7 ENTERED this ) .J day of March, 2015, at Seattle, Washington. 

8 

9 

10 
Presented by: 

11 
Jack M. Lovejoy 

12 Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 

13 Attorneys for Plaintiffs 

Special Master 

CABLE, LANGENBACH, KINERK & BAUER, LLP 
14 1000 Second Avenue, Suite 3500 

Seattle, Washington 98104-1048 
15 (206) 292-8800 phone 

(206) 292-0494 facsimile 
16 jlovejoy@cablelang.com 

17 

18 

19 

20 

21 

22 

23 

Irc@cablelang.com 

{i iWi SOI8} ORDER GRANTING IN PART PLAINTIFFS' 
MOTION TO COMPEL ZILLOW TO PRODUCE DOCUMENTS 
REGARDING ITS ACQUISITION OF TRULIA - 2 

CABLE, LANGENBACH, 
KlNERK & BAUER, LLP 

I OOOSECONDAVI!NUE,S~oq 270 
SEA-TTl.£, WASHINGTON 98~:1bd 

(206\292·8800 
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4 
5 
6 
7 
8 
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10 
I I 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
4 1 
42 
43 
44 
45 
46 
47 

THE HONORABLE JOHN CHUN 
Noted For Consideration: March 24, 20 J 5 

WITHOUT ORAL ARG UMENT 

SU PERIOR COURT OF THE STATE OF WASHrNGTON 
FOR KrNG COUNTY 

MOVE, INC., a Delaware corporation, 
REAlSElECT, INC., a Delaware 
corporation , TOP PRODUCERS 
SYSTEMS COM PANY, a British 
Columbia unlimited liability compan y, 
NAT IONA L ASSOC IATIO N OF 
REALTORS®, an Illinois non ~profit 
corporation, and REALTORS® 
INFORMATION NETWORK, rNC., an 
Illinoi s corporation , 

Plaintiffs, 

v. 

ZILLOW, INC., a Washington corporation, 
ERROL SAMUELSON, an individual , and 
DOES 1-20, 

Defendants. 

ZlllOW'S MOTION FOR ClARIFICA nON· I 

LEGAL125303152.1 

No. 14·2·07669·0 SEA 

ZILLOW'S MOTION FOR 
CLARIFICATION REGARDING 
FEBRUARY 4, 2015 ORDER 
AMENDING CASE SCHEDULE 

Perkins Coie LLP 

120 1 Thi rd Avenue, Sui te 4900 
Seatt le, WA 98101-3099 

Phone: 206.359.8000 

F,,, 206.359.90~M 12 2 



I Zillow respectfully requests that the Court clarify whether the Order Amending Case 
2 
3 Schedule dated February 4, 2015 ("Amended Case Schedule") was intended to strike the 
4 
5 Special Master's Order re Ini tial Conference and Discovery Plan ("Discovery Plan"), which 
6 
7 set the last day to issue written discovery (absent liberal good cause) as October 3 1, 20 14. 
8 
9 The parti es' stipulation that led to the Amended Case Scbedule requested a new trial date and 

10 
II that the case schedule be reset "beginning with the deadline for possible primary witness 
12 
13 di sclosures," explicitly carving out deadlines that were prior to that date. The deadline fo r 
14 
15 possible primary witness disclosures was December 22,201 5. Despite thi s fact, Pla intiffs 
16 
17 have continued to argue that deadlines prior to this date are no longer in effect and most 
18 
19 recently issued discovery and sought a mot ion to compel arguing that the Discovery Cutoff 
20 
21 date of September 8, 201 5 under the Amended Case Schedule now governs the issuance (not 
22 
23 just the completion) of written discovery. The Special Master observed that the Court' s 
24 
25 order appeared to supersede hi s Discovery Plan and that he was bound to comply, but he 
26 
27 suggested that Zillow obta in clarification from the Court . 
28 
29 Plaintiffs are using the trial date extension as an excuse to further complicate and 
30 
31 greatl y broaden this case. The major document discovery has been completed and the parties 
32 
33 are poised to begin depositions. The stipulation was entered into so as to allow the parties to 
34 
35 complete discovery of the case as then currently configured- not to grant Plainti ffs a "do 
36 
37 over. " Zillow would not have entered the stipulation otherwise and Plaintiffs cannot be 
38 
39 allowed to launch new written di scovery requests untethered to a showing of good cause and 
40 
4t di srupt what is already a tight schedule. 
42 
43 
44 

I. STATEMENT OF FACTS 

45 On November 10,20 14, the Special Master entered an Order Regarding Initial 
46 
47 Discovery Conference and Discovery Plan (Dkt. No. 272) ("Discovery Order"). Declaration 
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I of Susan Foster ill Support of Motion for Clarifi cation Regarding the February 4, 2015 Order 
2 
3 Amending Case Schedule ("Foster Decl."), Ex. A. The Discovery Order both incorporated 
4 
5 and expanded on the deadlines set by the Case Schedule then in place and dated March 17, 
6 
7 2014 (Dkt. No.2) (the "Original Case Schedule"). Specifically, the Discovery Order 
8 
9 incorporated the Original Case Schedule's March 23, 20 15 Discovery Cutoff, but , as part of 

10 
I [ the di scovery plan, set October 31 , 20 14 as the "[I]ast day to issue interrogatories and 
12 
13 requests for production, other than for li beral good cause shown (liberal good cause includes 
14 
15 new subjects and/or fo llow-up relating to information received in discovery)," and set dates 
16 
17 for the substantial completion of document production and the first day depositions could be 
18 
19 noted. The Disclosure of Primary Witnesses, set in the Original Case Schedule, was to occur 
20 
21 on December 8, 2014, after the deadline for serv ing interrogatories and requests for 
22 
23 production. This date was later extended to December 22. See Stipulation and Order 
24 
25 Extending Deadlines for Disclosure of Witnesses (Dkt. No. 275). 
26 
27 On February 3, 2015, the parties submitted a stipulation intended to resolve multiple 
28 
29 issues, including the duration of restrictions in the preliminary injunction, Zillow's 
)0 
31 discretionary appeal , and Plaintiffs' motion to amend the case schedule. Foster Decl., Ex. B. 
32 
33 In that stipulation, the parties stated as follows: 
34 
35 The trial date in this act ion is continued to October 26, 2015 or 
36 a date after October 26, 2015 that is sel by the Superior Court 
37 in light of the Superior Court's schedule, with the case 
38 schedule, begillllillg with the deadline for possible primmy 
39 witness disclosures, to be reset based on the new trial date. 
40 
4 1 /d. (emphasis added). During the negotiations between counsel regarding the st ipulation, 
42 
43 counsel for Zillow was clear that it was asking for the language "beginning with the dead li ne 
44 
45 for poss ible primary witness disclosures" because it did not want all pre-trial deadlines to be 
46 
47 reset. Foster Decl., '18, Ex . E. Indeed, around the same time, the parties were discussing 
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I completing document production by February 27. Jd." 14, Ex . F. 
2 
3 The Court adopted the parties' stipulation on February 4, 2015, resetting the trial date 
4 
5 to October 26, 20 IS . Foster Decl. , Ex. C. The Court also directed the Clerk to enter a new 
6 
7 case schedule, spec ifically ordering---consistent with the stipulation- that "[ d]ead lines in the 
8 
9 case schedule, beginning with the deadline jor possible primmy witness disclosures, are to be 

10 
I [ reset based on the new trial date ." Id. (emphas is added). The original deadline for possible 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

primary witness disclosures was December 22, 2014, so the order app lied to all discovery 

deadlines origina ll y set for after that date . Foster Decl., Exs. C and D; Dkt. No. 275 

(extending witness disc losure dead line from December 8 to December 22,2014). The 

Amended Case Schedule therefore set new dates beginning with the disc losure of witnesses, 

and included a Discovery Cutoff of September 8, 20 15 . Foster Decl ., Ex. D. 

On February 3, 2015 (after agreeing to the stipulation), Plaintiffs served new written 

requests for production without any effort to show good cause. Foster Decl., ~ 15. Zillow 

objected in part because of the untimeliness of the di scovery requests, which shou ld have 

been served by October 3 1, 20 14. ld. Plainti ffs, however, have now taken the position that 

they can serve di scovery requests, untethered to good cause, until the Discovery Cutoff. This 

is not what the parties agreed to. 

The Special Master concluded that this issue shou ld be decided by the Court by 

interpreting the Amended Case Schedule. Foster Decl., Ex. G at 53: 11 - 15. 

II . STATEMENT OF ISS UES 

Whether the Court intended that the new Discovery Cutoff date supersede the Special 

Master's Discovery Order setting October 3 1, 20 14 as the dead li ne for the parties to serve 

additional interrogatories and requests for production, absent good cause. 
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I 
2 
3 
4 
5 
6 
7 
8 
9 

10 
II 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

Ill. RELIEF REQUESTED 

Zillow respectfully requests that the Court clarify its Case Schedule Order to make it 

clear that the Discovery Cutoff of September 8, 2015 does not supersede the October 31, 

2014 deadline for serving written interrogatories and requests for production. 

IV. EVIDENCE RELIED ON 

Zillow relies on (i) the Declaration of Susan Foster and exhibits submitted herewith; 

( ii) the Special Master's Discovery Order; (iii) the stipulation submitted by the parties on 

February 3, 2015; and (iv) the Court' s Febmary 4, 2015 Order and Amended Case Schedule. 

V. AUTHORITY AND ARGUMENT 

A. The Plain Language of the Stipulation Retains All Case Deadlines Prior to the 
Disclosure of Possible Primary Witnesses 

"When a court order incorporates an agreement between parties, the meaning of the 

order is the same as the meaning objectively manifested by the parties at the time they 

fomled the agreement." Martinez v. Miller Indlls., Inc., 94 Wn. App. 935, 942, 974 P.2d 

1261 (1999) (internal quotations and citation omitted). Here, the parties requested that the 

Court reset the case schedule "beginning with the dead line for possib le primary witness 

di sclosures." Foster Decl., Ex. E. The phrase "beginning with the deadline for possible 

primary witness disclosures ," objectively manifests an intent by the parties to carve out the 

deadlines that came before the primary witness di sclosures. The deadline in the discovery 

plan to issue interrogatories and requests for production (other than for liberal good cause 

shown) was October 3 1, 2014, and preceded the primary witness disclosures by months, and 

accordingly should be enforced. 

Plaintiffs cannot create an ambiguity regarding the stipulation and order simply 

because new counsel (who appeared in January, months after the written discovery deadline) 
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I want to start discovery completely over. Martinez, 94 Wn. App. at 944 ("a contract 
2 
3 provision is not ambiguous merely because the parties suggest oppos ite meanings") . Rather, 
4 
5 the words must be given their ordinary meaning. /d . And the words "beginning with the 
6 
7 deadline for poss ible primary witness di sclosures" mean just that- all dead lines preceding 
8 
9 the possible primary witness disclosure stay in place, including those set forth in the Special 

10 
I [ Master's Discovery Order. 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

The parties' negotiations regarding the wording of the stipulation also support 

enforcement of the deadline to serve interrogatori es and requests for production. See 

Martinez, 94 Wn. App. at 946 ("When the court is asked to determine the meaning of what is 

written, and not what was intended to be written, extrinsic ev idence is admissible to 

detennine the parties' intent.") (internal quotations and citation omitted). In emails. in 

response to a direct question from Move's counsel regard ing this paragraph, Zillow's counsel 

explicitly stated that "We are not [re]setting all dates as if this were a new case filing." 

Foster Decl. , '18, Ex. E. And, around the same time, the parties were discussing completing 

document production by February 27. fd., 11 14, Ex. F. 

Plaintiffs are bound by the stipulation: the tria l was continued, but certa in dead lines, 

including the dead ljne for written di scovery, were not. The fact that the date for the 

Discovery Cutoff was extended does not alter the agreement made between the parties and 

reopen written discovery. 

B. Enforcing the Deadlines that Existed Prior to the Disclosure of Possible Primary 
Witnesses Is Consistent with the Current Schedu le and Case Management Needs 

The stipulation itsel f and the emails make it clear that Zi llow would not agree to a 

stipulation that reopened all the deadlines in the case as if it were a new case filing. There is 

a hi story and a preexisting case management plan. As such, the parties agreed to extend only 
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I those dates "begilUling with the deadline for possible primary witness disclosures." Foster 
2 
3 Decl· , '1 8, Ex. E. And the reason for this is manifested by the schedule that was ultimately 
4 
5 agreed to-a five month extension of tri al. The extension was to allow the parties to 
6 
7 complete document production, depositions, and other di scovery, not to allow a slew of 
8 
9 additional discovery requests according to the orderly process previously developed. As of 

10 
II the date of the stipulation, all written discovery had been issued and the parties were entering 
12 
13 into an agreement to finalize document production, including privi lege logs, on Febmary 27, 
14 
15 2015. This positioned the parties to launch depositions. But if written discovery is reopened 
16 
17 and the parties are forced to respond to broad new discovery requests untethered to "good 
18 
19 cause," those depositions will inevitably be pushed back and the trial date placed in jeopardy. 
20 
21 The parties expect at least 40 fact depositions and considerable expert di scovery. Foster 
22 
23 Dec l. , '1 7. There simply is not enough time to allow additional rounds of broad written 
24 
25 di scovery. Yet, under Plaintiffs' theory, the parties could be serving last minute requests in 
26 
27 September, and the Special Master's plan for orderl y di scovery will have been in vain. This 
28 
29 makes no sense in light of the October 26 tri al date. 
30 
31 Staggered discovery deadlines in a complex case like this one are common and 
32 
33 necessary for case management. Here, they were imposed to help the parties meet the tri al 
34 
35 date-including when that trial date was extended. And, until Plaintiffs served their new 
36 
37 di scovery requests on February 3, the parties had been complying with the deadlines that 
38 
39 ex isted prior to the primary witness di sclosure-no other party has served add itional requests 
40 
41 or interrogatories, and the defendants compl ied with the deadline to substantially fini sh 
42 
43 document production by December I. Foster Decl., '1'110-13. To interpret the Discovery 
44 
45 Cutoff deadline as nullifying the discovery plan entered by the Special Master would be to 
46 
47 upend the entire current posture of the case and seriously jeopardize the parties' ability to 
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prepare for an October trial. I 
2 
3 VI. CONCLUSION 
4 
5 Zillow respectfully requests that the Court clarify that the Discovery Cutoff date 
6 
7 contained in the Amended Case Schedule did not modify the deadline to serve interrogatories 
8 
9 and requests for production, which preceded the deadline for disclosure of poss ible primary 

10 
I [ witnesses. 
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I. INTRODUCTION 

Zillow's motion for "clarification" seeks to rewrite th is Court's Order Amending Case 

Schedule to superimpose an outdated written discovery deadline from last year, which was set by 

the Special Master based on a now obsolete trial date and Complaint, and which the Special 

Master himself agrees does not and should not apply given the new tri al date, the current 

di scovery cUI-off date of September 8, 2015, and the Second Amended Complaint. 

The Special Master correctl y rejected Zillow's tortured post-hoc argument that the 

plainti ffs , who were seeking a con tinuance of the entire case schedule so they could take 

discovery to uncover evidence from Zillow, actually agreed to the inverse of their request, 

restricting written discovery to requests existing as of December 1, 2014. There never was any 

such agreement. The discovery restriction Zillow seeks to enforce was never once mentioned in 

the parties' Stipulation, the Court 's resulting Order, or the email chain leading up to the 

Stipulation. Yet Zi llow now clai ms that the parties ' email s, which are similarl y silent on thi s 

issue, somehow prove that they agreed that a particular di scovery deadline from the old 

di scovery plan should be imported into the Couri 's new case schedule to help Zi llow avoid 

producing evidence of its misconduct. 

Lastly, Zillow ignores that the Court recently granted leave for the plai ntiffs to file a 

Second Amended Complaint. Zillow made some of the same arguments in opposing the Motion 

for Leave to Amend that it makes here regarding alleged discovery burdens. The Court already 

rejected those arguments. The Second Amended Complaint added new parties and rai sed 

additional claims. Additional di scovery, including written discovery, is necessary for those new 

claims and new parties, in addition to the many outstanding issues in thi s case. Zi llow's motion 

is a continuation of its increasingly desperate campaign to at all costs avoid producing damaging 

documents relevant to the core claims and allegations in thi s case. 
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1 II. STATEMENT OF FACTS 

2 The Court ' s original Order Setting Case Schedule set a trial date of May 11, 20 14. Okt. 

3 2, Lovejoy Dec!. Ex I. In light orthat trial date, the Special Master entered a discovery plan last 

4 year with suggested dates for a few discovery events, such as service of written di scovery (Oct. 

5 31,2014), a deadline for document production to be completed (Dec. 1,2014), disclosure of 

6 primary witnesses (Dec. 8, 2014), disclosure of additional witnesses (Jan. 20, 2015), a discovery 

7 cutoff (Mar. 23 , 20 15), and dates forthe first day to notice fact and expert depositions. Foster 

8 Oed. Ex. A. The Special Master's discovery plan stated that it was entered in " light oflhe May 

9 11 , 2015 trial dale current ly scheduled." Id. 

10 On January 23, 20 15, the plaintiffs ' filed a Motion to Modify Case Schedule to Change 

11 Trial Date Due to Case Complexities. Dkt. 333. One of the primary arguments in support of the 

12 motion to continue the trial date was the need for more time for further necessary di scovery. Jd. 

13 at 2:24-27; 3:2-3; 6:6-8; 7:9-18; 8:2-10. Indeed, the plaintiffs specifically stated in the 

14 continuance request that the case requires "additional and thoughtful discovery." Id. at II :2-3. 

15 While the motion to continue was pending, on February 3, 20 15, the parties reached an 

16 agreement on a continuance and requested through stipulation that the Court continue the trial 

17 date. Foster Decl. Ex. B. '-n that St ipulation, the parties not only agreed to continue the trial date 

18 until October 26, 2015, but also to (i) modify the Preliminary Injunction such that particular 

19 provisions prohibiting Zi llow's and Mr. Samuelson' s activities expire earlier than they otherwise 

20 would have; (ii) to withdraw Zillow' s appeal of the preliminary injunction; (iii) to exonerate 

21 Move's bond on the Preliminary Injunction; and (iv) to modify the case schedule in accord with 

22 the new trial date. Id. The Court entered an order on February 4, 20 15, consistent with the 

23 parties' St ipulation, setting a new trial date of October 26, 2015, and resetting the case schedule. 
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/d. Exs. C, D. The Order Amending Case Schedule, now operative in the case, set a discovery 

cutoff date of September 8, 20 15. Id. Ex . D. Nowhere did the motion for a continuance, the 

stipulation, the Court' s resulting Order, or the Order Amending Case Schedule include a 

provision to maintain any specific piece of the Special Master's old discovery plan, or a written 

discovery deadline that was based on the superseded trial date. See id. Exs. B· D. 

Zillow's entire argument rests on its subjective, secret view of the interplay between the 

case schedule and the di scovery plan. In the course of negotiating the Stipulation Re Extension 

of Trial Date and Preliminary Injunction, the parties engaged in an emai l exchange regarding the 

tenns of the Stipulation-Ms. Foster for Zi llow and Mr. Caslin forthe plaintiffs. Foster Dec!. 

Ex. E. Those communications indicate, consistent with the resulting Stipulation, that the case 

schedule will be reset "beginning with the deadline for poss ible primary witness disclosures." 

!d. at 3. Mr. Caslin tri ed to clarify "What other dates would remain the same, if the clerk 's 

resetting all the date based on the new trial date?" Id. Ms. Foster vaguely replied, "We are not 

setting all dates as if thi s were a new case filing. " Id. at 2. One thing is certain though, Ms. 

Foster did not state that Zillow wanted to maintain any portion of the old discovery plan, or 

maintain the old written discovery deadline. See id. lndeed, the "case schedule" mentioned in 

the email and the Stipulation is the one issued by the Court, with a discovery cu toff of September 

8,20 15 . Exs. 8-D. The plaintiffs never intended they would be agreeing to a continuance with 

no document di scovery. That simply does not make sense, and the plaintiffs would not have 

signed the stipulation if they had known Ms. Foster had a secret interpretation of an otherwise 

straightforward agreement that she planned to spring on the plaintiffs after Zi llow received the 

benefit of the dea l (i.e., an agreement to shorten the preliminary injunction). 
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After the Court entered the Order Amending Case Schedule, the plaintiffs served 

document requests. Lovejoy Dec. Ex. 2. Zillow then sprang its trap, responding with a fl at 

refusal to produce any documents based on an objection that the requests were "untimely" due to 

a provision in the now inapplicable discovery plan, which was based on the obsolete trial date. 

After ga ining the benefits of the Stipulation, Zillow unve iled its secret view that the new 

schedule somehow imported one date from the o ld schedule to prevent new document requests. 

Z illow' s position was, and remains, entirely fri volous. 

The plaintiffs then brought the issue to the Spec ial Master, through a motion to compel. 

At the hearing on the matter, the Special Master agreed entirely with the plaintiffs. He found 

that the new case scheduling order "trumps everything," stated that " the di scovery cut-off has 

been moved," and concluded that the new schedule "supersedes" the prior written di scovery 

deadline based on the earlier trial date. Foster Oed Ex. G at 48. The Special Master al so found 

that Zillow's pos ition that the email correspondence between counsel shows an agreement to 

maintain the written di scovery deadline is " not convincing," and there was no " meeting of the 

minds" as Zillow all eges. Id. at 48, 53. For those reasons, the Special Master agreed with the 

plaintiffs and ruled that new document requests are nol precluded by the o ld written discovery 

plan. Id. at 54: 18-22. 

The hearing quoted above, at which the Special Master determined hi s prev ious 

di scovery deadline was no longer applicable, look place on March 11 , 2014. Foster Oecl . Ex . G 

al I. Two days later, on March \ 3,201 5, this Court granted the plaintiffs ' motion for leave to 

fil e a Second Amended Complaint. Okt. 467. The new pleadi ng was submitted to the Court to 

be fil ed under seal on March 16, 20 IS. Ok!. 488. The Second Amended Complaint adds Curt 

PLAINTIFFS ' OPPOSITON TO Z ILLOW'S 
M OTION RE ORDER AMENDING CASE SCHEDULE 
CONFIOENTIAI..- 4 

CABLE, LANGENBACH, 
KINERK & BAUER, LLP 

1000 SECOND A VENUE, SUITE 3500 

SEATTLE. WASl l1NGl'ON 981 0Jt<i~ 1287 
(206) 292-8800 ;:) 



1 

2 

3 

4 

5 

6 

7 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Beardsley as a new party to this case and adds additional claims against the defendants, including 

multiple claims for tortious interference, unjust enrichment, and aiding and abetting breaches of 

fiduciary duty. Okt. 416. 

Despite the existence of a new party in the case, new claims, an entirely new schedule, 

and a finding from the Spec ial Master instructing Zillaw that the one nile it wants from the 

Special Master's old discovery plan no longer applies, Zillaw nevertheless filed this motion 

asking the Court to rule that the old deadline somehow sti ll applies. Dkt. 490. The request is 

III. ARGUMENT 

The Court's Order Amending Case Schedule Does Not Need ~·Clarification." 

The Court ' s February 4, 2015 "Order Amending Case Schedule" sets the discovery cutoff 

as September 8,2015. That Order does not say "Non-written Discovery Cutoff," or "Discovery 

Cutoff Excluding Written Discovery." Put simply, "Discovery" includes written discovery. The 

Special Master agreed. After considering Zillow's arguments on this issue, which are identica l 

to what it advances now before thi s Court, the Special Master stated that the amended case 

scheduling order "trumps everything, it says the discovery cut-off has been moved," and 

"supersedes the previous cut-off that I ordered in light of the earlier trial date." Foster Ex. G at 

48: 11·20. 

Ignoring the Court' s Order, Zillow still tries to rely on the Special Master's November 

10, 2014 discovery plan even though it plainly states that it was set "fifll light of the May /J, 

2015 trial date currelltly scheduled." Foster oecl., Ex. A, emphasis added. Zillow' s motion 

ignores thi s key fact. The May II , 2015 trial date no longer applies and , as the Special Master 
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recognized, neither does the di scovery plan derived from that trial date. The plaintiffs never 

agreed to maintain the inapplicable written discovery deadline. In fact , they would not have 

agreed to the Stipulation if that had been a condition, and would have simply allowed the Motion 

to Modify Case Schedule to be heard. 

8. Zillow's Contrived Recitation of the Parties ' Stipulation and the Court' s New 
Scheduling Order is Not Supported. 

Zillow attempts to fashion a "gotcha" argument by reading language into the Stipulation 

that does not exist and claiming that, outside of the Stipulat ion, the plaintiffs supposedly agreed 

to be bound by the written discovery deadline in the old discovery plan. Yet, Zillow cannot c ite 

to one bit of evidence to support that argument, which is why the Special Master rejected it. 

The parties' February 3, 2015 Stipulation memorialized several provisions that the parties 

had agreed upon, which were: a new trial date ; a trimming of the preliminary injunct ion end 

date; the withdrawal of the appeal of that injunction; and a new case schedule. Indeed, the 

Stipulation contains numerous provisions where Zi llow acknowledged further discovery wou ld 

occur under a new case schedule: 

• "the parties have agreed that the case is complex and that/urther discovery appears 
appropriate to address the various claims and defense asserted in the case"; 

• "the parties have also agreed [J to a modification in the expiration of the Preliminary 
Injunction for the purpose 0/ reachillg (Ill agreemellt Oil a case schedule"; 

• The trial date is to be continued with "the case schedule, beginning with the deadline 
for possible primary witness di sclosures, to be reset based on the new trial date" ; and 

• "The Clerk is directed to enter a Ilew case schedule." 

Foster Ex. B. Zillow agreed to be bound by a new schedule, and in return received relief from 

the Preliminary Injunction, so the injunction would expire on March 22, 2015. 
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Nowhere did the Stipulation mention the outdated discovery plan. Instead, it explicitly 

covers the "case schedule," which has no specific written discovery deadline. Lovejoy Dec. Ex. 

1. Zillow's argument that it intentionally included a provision in the Stipulation that the new 

case schedule is to begin with the Disclosure of Primary Witnesses in order to maintain the 

October 3 1 written discovery deadline is engineered after·the-fact. The content of the original 

case schedule, which was the subject of the Stipulation, belies Zil1ow's position. The Court 's 

original March 17, 2014 case schedule calls for a Disclosure of Primary Witnesses on December 

8,2014. The only "case events" set to occur before that the primary witness disclosure date are: 

• Filing Statement of Arbitrability (Aug. 25 , 2014); 

• Confinnation of Joinder ifnot subject to Arbitration (Aug. 25, 2014); and 

• Hearing Motions to Change Case Assignment Area (Sept. 8, 2014). 

Lovejoy Dec. Ex . I, March 17, 2014 Case Schedule. Thus, the only case events not reset by the 

Court ' s new case schedule are three noted above. The "Discovery Cutoff' occurs later and was 

expressly amended as agreed upon by the parties. Nowhere did the parties agree that the 

discovery plan from the Special Master, which states it is based on the old trial date, will still 

apply. 

If Zi llow wanted to exclude further written discovery, which the plaintiffs did not and 

wou ld not have agreed to, it should have said so exp licitly, rather than secretly concocting an 

argument based on its own obtuse emails after the fact. In the face of the Special Master 's ruling 

otherwise, Zi llow still argues, however, that the parties negotiated an agreement (nowhere to be 

found in the Stipulation) to maintain the written discovery deadline from the Special Master's 

di scovery plan. Def. Mot. at 5·6. This is simply not true. In the email exchange reli ed on by 
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Zillow, the plainti ffs' counsel asks "What other dates would remain the same if the clerk's 

resett ing all the dates based on the new trial date?" Foster Ex. E at 3. Ms. Foster's 

nonresponsive response was, "We are not setting all dates as if this were a new case filing"-

nothing more. Jd. at 2. Whether she was just acting coy, or trying to Jay a trap to make this very 

argument at a later date, the fact remains that Zillow did not mention the inapplicable written 

discovery deadline, and the plaintiffs certainly did not agree to keep that deadline. Instead, 

Zillow agreed to " further discovery" and "a new case schedule." Zillow's attempts to rewrite 

history is gamesmanship. It should be rejected. 

Lastly, Zillow's argument that it intended to maintain in force the discovery plan for all 

dates before the di sclosure of primary witnesses (despite that it was expressly conditioned on the 

May II trial date) is inconsistent with its own conduct and a practical construction of the Order 

Amending Case Schedule itself. For example, the discovery plan calls for a December 1, 2014 

deadline to "substantially complete document production." Yet, Zillow has not complied with 

this date, nor has it tri ed to enforce that date against the plaintiffs. Rather, it has adhered to the 

new case schedule. But under Zillow's approach, that date fall s before the Disclosure of Primary 

Witnesses and thus should be operative if it believed in its own theory. Zillow's attempt to argue 

that some dates before the primary witness disclosure deadline are still applicable while others 

are not exposes Zillow's positions for what they are---unsupported, post-hoc, and logically 

inconsistent. I 

I Even if the prior discovery plan still applied , which it does not, that discovery plan was not inflexib le. 
It allowed further written discovery "for liberal good cause shown (liberal good cause includes new 
subjects and/or follow-up relating 10 infonnalion received in discovery)." Foster Ex. A. Therefore, 
considering the additional issues rai sed and the additional party added in the Second Amended 
Complaint, the Court should allow further written discovery to proceed. 
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c. Zillow's Remaining Arguments Ignore the Recent Service of the Second 
Amended Complaint and the Necessity for Further Discovery. 

Zillcw complains that additional written di scovery, which it agreed to in the Stipulation 

that cal1ed for a new discovery cut-off date, will "disrupt" the case and threaten the October 26 

trial date . If Zi ltow believed this, it should have raised that issue when it entered the Stipulation 

and asked the Court for a different trial date. Zillow's concerns are simply made-up and an 

attempt to further thwart discovery required for the plaintiffs to pursue their claims. Zillow's 

true concern is that documents uncovered in the case suggest broad misconduct by some of its 

key personnel involving substantial events, as well as attempts to hide that misconduct in Gmail 

and similar non-corporate email accounts - Zillow now desperately wants discovery to stop so its 

unlawful and contemptuous conduct will remain bidden from the plaintiffs and tbe Court. 

Zillow completely ignores that the plaintiffs filed a Second Amended Complaint after the 

Court granted them leave to do so. Under Zi l1ow's position, Mr. Beardsley-a new party to the 

case-will not be allowed to serve written discovery, and the plaintiffs will not be allowed to 

serve any discovery on Mr. Beardsley. Under Zillow's position, there will be no written 

discovery related to the multiple new torts al1eged against Zi110w in the Second Amended 

Complaint. Such results are simply nonsensical. 

In addition, when opposing the plaintiffs ' Motion for Leave to File Second Amended 

Complaint, Zil10w sought to prevent the plaintiffs ' "New Claims Related to Trulia," and argued 

that allowing the Second Amended Complaint would lead to "addi tional factual discovery" and 

"a staggering volume of documents and communications to collect and review" related to the 

Trulia transaction. Dkt. 455, at p. 9-11. These arguments were obviously rejected, and 

"additional factual di scovery" was penniued, when the Court allowed the filing of tile Second 
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Amended Complaint. The discovery regarding Zi llow's acquisition ofTrulia is a central issue in 

this case. It relates to Mr. Samuelson's improper disc losure to Zillow's CEO ofa potentia l 

MovelTrulia merger whi le Mr. Samuelson was st ill a Move officer and one of only a few Move 

employees with knowledge of the incredibly valuable merger disc lissions. 2 Mr. Samuelson's 

disclosure then caused Zi llow to quickly act to acqu ire Trulia to block a MovelTrulia merger. 

Okt. 416 at '12.95. Make no mistake, that issue is the basis for Z illow's repeated attempts to 

prevent discovery- including this motion for "clarification" of an order that needs no 

clarification whatsoever. 

Discovery wilJ proceed in thi s case with many more documents to produce, additional 

issues to address, and depositions to take. But this is nothing out of the ordinary for a substantia l 

litigation such as this one. Depositions are not anticipated to begin until Junc. Therc is time in 

wh ich to resolve most written discovery issues. It wi ll not be difficult to effecti ve ly manage the 

remainder of discovery in this case. 

* * * * 

Zillow's attempt to enforce one piece of an inapplicable discovery plan cannot be 

justified, which is why the attempt was correctly rejected by the Special Master. That discovery 

plan states that it is based on the old trial date, and flies in the face of Zi llow's agreement that a 

new case schedule will be entered and further discovery necessary in conj unction with the 

2 As describcd in Second Amended Complaint, Mr. Samuelson was Movc's Chief Strategy Officer and 
responsible for "identifying assets and companies to consider acquiring or merging with." Dkt. 416 at 
~2 . 19. From late 2013 through February 2014, Move and Trulia engaged in merger discussions, and Mr. 
Samuelson was involved in those discussions . /d. ' 12.35·2.40. On January 6, 20 14, while sti ll a Move's 
Chief Strategy Officer, Mr. Samuelson secretly communicated with Zillow's CEO and tipped offZiliow 
regarding a possible MovelTrulia merger, including by stating that he expected significant changes at 
Zi ll ow's large online competitors (i.e. Move and Tru lia), and those changes may adversely afTect Zillow's 
stock price. Id. ~2 .95. 
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Stipulation it submitted to the Court. No "clarification" is required of the amended case 

schedule. The discovery plan, which states on its face it no longer app li es, is not mentioned in 

the Stipulation, the resulting Order, or the Amended Case Schedule, which is clear on its face 

that the discovery cutoff is sel on September 8. Zillow's motion is a thinly-veiled , frivolous 

attempt to prevent the plaintiffs from obtaining discovery necessary for their cla ims. The Motion 

should be DENIED. 

DATED March 20, 20 15, at Seattle, Washington. 

slJack M. Lovejoy 
Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 
Attorneys for Plaintiffs 
CABLE, LANGENBACH, KlNERK & BAUER, LLP 
Suite 3500,1000 Second Avenue Building 
Seattle, Washington 98104-1048 
(206) 292-8800 phone 
(206) 292-0494 facsimile 
jlovejoy@cablelang.com 
LRC@eablelang.eom 

Richard R. Stone (admitted pro hac vice) 
Brent Caslin, WSBA No. 36145 
David R. Singer (admitted pro hac vice) 
Nick G . Saros (admitted pro hac vice) 
JENNER & BLOCK LLP 
633 West 51h Street 
Los Angeles, California 9007 1 
(2 13) 239-5 100 phone 
(2 13) 239-5199 facsimile 
rstone@jenner.com 
bcaslin@jenncr.com 
dsinger@jenner.com 
nsaros@jenner.com 
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THE HONORABLE JOHN CHUN 
Noted For Consideration: March 24, 20 J 5 

WITHOUT ORAL ARG UMENT 
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FOR KrNG COUNTY 

MOVE, INC., a Delaware corporation, 
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SYSTEMS COMPANY, a British 
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REALTORS®, an Illinois non ~profit 
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Illinoi s corporation , 
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v . 

ZILLOW, INC., a Washington corporation, 
ERROL SAMUELSON, an individual , 
CURT BEARDSLEY, an individual and 
DOES 1-20, 
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I. INTRODUCTION 

in their Opposition to Zil low's Motion for Clarification Regarding February 4, 20 15 

Order Amending Case Schedule, Plaintiffs make much of Zi llow's supposed "secret plan" to 

ambush Plaintiffs with its position that the deadline of October 3 1, 2014 for serving 

interrogatories and requests for production was not altered by the continuance of the trial 

date. What Plaintiffs fail 10 do, however, is explain how the phrase "beginning with the 

deadline/or possible primary witness disclosures" could mean anything else. This language 

is plain- not secret- and Plaintiffs agreed to it. Zillow therefore respectfully asks the Court 

to enforce it. 

II . ARGUMENT 

A. Plaintiffs Ignore the Plain Language of the Stipulation and the Court's Order 

As explained in Zillow's Motion, when the parties agreed to continue the trial date for 

fi ve months, they agreed to move only those case deadlines "beginning with the deadline for 

possibleprimmy witness disclosures ." Motion at 3 (emphasis added); Declaration of Susan 

Foster in Support of Zi llow's Motion for Clarification Regarding February 4, 2015 Order 

Amending Case Schedule ("Foster Oed "), Ex. B. While lengthy in dramatics, Plaintiffs fail 

to explain why the phrase "beginning with the deadline for possible primary witness 

disclosures" means something other than what it says. Because thi s phrase is unambiguous, 

the Court should enforce it. 

Moreover, given this plain language, Plaintiffs' accusations of secrecy and ambush 

are ridiculous. Zillow never tried to hide the nature of its request. To the contrary, during 

negotiations over the Stipulation, Zillow's counsel express ly asked that only the deadlines 
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I after the disc losure of possib le primary witnesses be altered in light of the new trial date, 
2 
3 explaining that not all case deadlines should be reset as if this was a new case filing. Foster 
4 
5 Dec!. 'l~ 7-8, Ex. E. There were multiple deadlines that occurred before the deadline for 
6 
7 poss ible primary witness disclosures, and just because Zillow's counsel did not highlight the 
8 
9 written di scovery cutoff as one of them does not mean there was an attempt to conceal it. 

10 
I [ instead , it is Plaintiffs who now seek to alter the plain meaning of the language to which they 
12 
13 agreed. While admitting in their Opposition that this language encompassed the deadline for 
14 
15 joinder, just days after executing the stipulation Plaintiffs moved to amend the complaint and 
16 
17 join an additional party. Similarly, just hours after agree ing to the stipulation Plaintiffs 
18 
19 served new written di scovery in violation of the discovery plan. If anyone had a secret 
20 
21 agenda it was Plaintiffs. And, having received a free pass with the Second Amended 
22 
23 Complaint, they should not be given another. 
24 
25 
26 
27 
28 

B. The Procedural Posture oftbe Case Requires Enforcement oftbe Deadlines 
Preceding the Disclosure of Possible Primary Witnesses 

29 Additiona lly, the procedural posture oflhe case indicates the part ies intended to and 
30 
31 should use the five-month trial continuance to conclude discovery- not issue new 
32 
33 interrogatories and requests for production untethered to a good cause threshold. 
34 
35 Fi rst, at the time of the Stipulation, the parties were discuss ing completing document 
36 
37 production in short order and in compliance with another deadline that preceded the 
38 
39 disc losure of possib le primary witnesses. Foster Decl. ~ 14, Ex . F. And, Zi llow did just that, 
40 
41 producing the bulk of its documents by the dead line sel forth in the Discovery Plan and as 
42 
43 agreed by the parties, thereby positioning the parties to launch depositions. Id. ~ 10. 
44 
45 Second, the deadline does not bar all add itional written di scovery, but, after October 
46 
47 31,2104, the issuing party must show "liberal good cause." Id., Ex . A. Plaintiffs are 
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I therefore not hanned by enforcement of this deadline. They have served more than 140 
2 
3 document requests (and have received tens of thousands of documents in response). Id. 
4 
5 '1' I O~ I I . Additional di scovery should be targeted and they must show good cause to serve 
6 
7 more. For example, to the extent that the Second Amended Complaint necess itates new 
8 
9 di scovery ( i. e. as to the newly added defendant) , then that would be appropriate under the 

10 
II good cause standard set by the Special Master. 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

Third, ignoring the history of thi s case and treating it as if the case were just fil ed 

would greatly complicate the case and threaten the case schedule. There are just s ix months 

left until the discovery cut~off, and the parties are looking at approximately 50 depositions, 

including expert discovery. /d. '17. If Plaintiffs are allowed to issue broad new discovery 

absent showing good cause, the trial date will be at risk, and the di scovery management plan 

put in place by the Special Master will be for naught. 

Finally, Plaintiffs are incorrect that the issue presented by Zillow's Motion has been 

decided by the Special Master. The Specia l Master op ined regarding the Stipulation, but 

twice stated that he was " bound" by the Order and express ly concluded that the Court (not 

the Specia l Master) needed to interpret the Order Amending Case Schedule. Id. , Ex. G at 

48 :21 -48:23, 53:23-54: 13. 

III. CONCLUSION 

For these reasons, and the reasons set forth in its Motion, Zi llow respectfu ll y requests 

that the Court clarify that it s Amended Case Schedule did not alter any deadlines preceding 
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l the di sclosure of poss ible primary witnesses, including those deadlines set forth in the 
2 
3 Discovery Plan. 
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Claritication"}, lilcd on March 16, 20 IS . The Court havi ng considered al l pleadings and 

papers submitted in connection with the Motion for C larifi cat ion, and being fully adv ised in 

the premises, 

IT IS ORDERED, that the Motion for Clarification is GRANTED. The Court 

clarifies that the Discovery C utofTdatc in the AmendccLCasc Schedule was not intended to 
.« ~ 

supersede the Specia l Master' s Discovery Order, and that a ll dates contained in that 

Discovery Order that were prior to the disclosure of possible primary wi tnesses, including 

the deadline for issuing interrogatories and requests for producti on, remain in effect un less 

otherwise modified by Order of the Special Master. 

.,.~ 

ENTERED thi s '3' 0 - day of h .. r "L. 

c. .... .;-1-: 

~ 
p~oPoseti ORDER GRANT ING ZIL LOW'S 
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8 documcn t: [PROPOSEDI ORDER GRA NTING DEFENDANT ZILLOIV, INC.'S 
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280 1 Alaskan Way. Suite 300 
Seallk, WA 981 2 1-11 28 
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SPECIAL MASTER 
THE HONORABLE BRUCE HILYER (RET.) 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

MOVE, INC., a Delaware corporation, 
REALSELECT, INC., a Delaware 
corporation TOP PRODUCERS 
SYSTEMS COMPANY, a British 
Columbia unlimited liability company, 
NATIONAL ASSOCIATION OF 
REAL TORS®. an Illinois non-profit 
corporation, and REAL TORS® 
INFORMATION NETWORK, [Nc., an 
Illinois corporation, 

Plaintiffs, 

v. 

ZILLOW, INC., a Washington corporation, 
ERROL SAMUELSON, an ind ividual, and 
DOES 1-20, 

Defendants. 

No. 14-2-07669-0 SEA 

[pR8PB9EBj ORDER REGARD ING 
INITIAL DISCOVERY CONFERENCE 
AND DISCOVERY PLAN 

THIS MATIER came before the Special ~aster, the Honorabl,e Bruce Hilyer (Ret.), 

pursuant to the Coun's Order Appointing a Special Master for Discovery dated September 

!Pltere~~Dl ORDER RE INlTIAL 
CONFERENCE AN D DISCOVER Y PLAN- I 

5692Q.002S/LE(iAL 123898630.1 

Perkins Cole LLP 
1201 Third Avenue, Suite 4900 

Seattle, WA 98\01-3099 
Phone: 206.359.8000 
Fax: 206.359.9000 
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II 
12 
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14 

" 16 
17 
18 I. 
20 
21 
22 
23 
24 
25 
26 
27 
28 
2. 
30 
31 
32 
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34 
35 
36 
37 
38 
3. 
40 
41 
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43 
44 ., 
46 
47 

11,2014, appointing a Special Master to handle discovery issues. The Special Master held 

an initial discovery conference with the parties on October 22, 2014. 

Discovery Plan 

In light of the May 11,2015 trial date currently scheduled, the Special Master sets 

the following discovery plan: 

Oclober 31, 20 14 Last day to issue interrogatories and requests For production, oilier 
than fo r libera l good cause shown I (liberal good cause includes new 
subjects and/or follow-up relating to infonnation received in 
discovery) 

December 1,20 14 Last day to substantially complete document production and written 
discovery (other than requests for admission) 

December 1, 2014 First day to notice deposition of fact witnesses2 

December 8, 20 14 Disclosure of possible primary witnesses (as set forth in the Court's 
Order Setting Civil Case Schedule dated March 17,20 14) 

January 20, 2015 Disclosure of possible additional witnesses (as set forth in the 
Court's Order Setting Civil Case Schedule dated March 17.2014) 

March 2, 2015 First day to notice deposition of expert witnesses 

March 23, 2015 Discovery cutofT(as set forth in the Court's Order Setting Civil 
Case Scheduledaled March 17,2014) 

The parties and the Special Master recognize that the parties' ability to meet these 

dates, particularly the December 1,2014 date for substantial completion of written 

discovery, may be impacted by discovery and/or evidence not yet submitted . Every effort 

will be taken to meet this schedule and so preserve the May trial date. 

At this preliminary stage. Plaintiffs and Defendants anticipate taking approximately 

15-20 fact witness depositions each, for a total of30-40. 

1 Requests for admission are not subject to the October 31, 2014 deadline and instead are 
subject to the March 23, 2015 discovery cutoff set forth in the Court's Order Setting Civil Case 
Schedule dated March 17,2014. 

2 This excludes the 3O(bX6) notice issued by Plaintiffs to Zillow on October 13,2014, which 
deposition(s) may be conducted prior to December 1,2014. 

Perkins Coie LLr 
IPR6r 63eE1l ORDER RE INITIAL 1201 Third Avenue, Suite 4 900 
CONFERENCE AND DISCOVERY PLAN- 2 Seattle, WA 98101-3099 

Phone: 206.359.8000 
S692()...()()2511...EGALI238986JO I Fax: 206.3.59.9000 
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I Custodians and Searcb Terms 
2 
3 The parties must work together in good faith to reach agreement on proposed search 
4 
5 tenns and custodians for their document productions, starting with a conference the week of 
6 
7 October 27, 2014 on these issues, and bring any related disputes before the Special Master. 
8 
9 Logistics 

10 
II The Special Master anticipates holding oral argument on discovery motions, which 
12 
13 the parties should sched ule with his assistant, Janelle Hall. The parties have the option of 
14 
IS arranging for a court reporter to be present at oral arguments before the Specia l Master. 
16 
17 If a fili ng exceeds a total of20 pages, the parties are requested to submit a hard copy 
18 
19 of the fi ling to the Special Master. 
20 
21 The parties shall submit hard copies of all cases substantially re lied upon to the 
22 
23 Special Master at the time of filing. 
24 
25 This Order 
26 
27 Plaintiffs are directed to file a copy of this Order with the Court within 5 court days 
28 
29 of its entry by the Special Master. 
30 
31 
32 
33 
34 
3S 
36 
37 
38 
39 
40 
41 
42 
43 
44 

4' 
46 
47 

ENTERED Ihis Jt, day of November, 2014. 

SPECIAL MASTER 

fl'ltor e!ll!8j ORDER RE IN ITIA L 
CONFERENCE AND DISCOVERY PLAN- 3 

S692O-OO25fLEGAL 123898630.1 

Perkins Coie UP 

1201 Third Avenue, Suile4900 
Scallie, WA 98101·3099 

Phone: 206.359.8000 
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CABLE. LANCENBACH, K1NERK &: BAUER LLP 

Ily: lsi JackM Lovejoy 
Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 

Attorneys for Plaintiffs 

PERKINS emE LLP 

By: lsi Kathleen M. O 'Sullivan 
Susan E. Foster, WSBA No. 18030 
Kathleen M. O'Sullivan, WSBA No. 27850 
Katherine G. Galipeau, WSBA No. 40812 

12 Attorneys for Defendant Zillow. Inc. 
13 
14 CRAHAM &: DUNN PC 
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Attorneys for Defendant Errol Samuelson 

[1'ft6~63Eel ORDER RE INITIAL 
CONFERENCE AND DISCOVERY PLAN- 4 
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SUPERIOR COURT OF THE STATE OF WASHINGTON 
KING COUNTY 

MOVE INC ET AL 
Plaintiff/Petitioner 

vs 

ZILLOW INC ET ANO 
OefendanURespondent 

NO. 14·2·07669-0 SEA 

Order Amending Case Schedule 

Clerk's Action Required 

The trial date is reset, and the Court amends t he case schedule as shown below: 

Case Events 

Disclosure of Possible Primary Witnesses 

Disclosure of Possible Additional W itnesses 

Change of Trial Date 

Filing Jury Demand 

Discovery Cutoff 

Deadline for Engaging in Alternative Dispute 
Resolution 
Exchange of Witness & Exhibit Lists & 
Documentary Exhibits 

Deadline to file Joint Confirmation of Trial 
Readiness 

Adv ise Court on Settlement 

Inspect Exhibits 

Deadline for hearing Dispositive Pretrial Motions 

Joint Statement of Evidence 

71412015 

Amended Due Date 

512612015 

71612015 

712012015 

71201201 5 

91812015 

912812015 

101512015 

101512015 

101612015 

1011212015 

1011212015 

1011912015 

Page' 
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Trial Brief 

Motions in Limine 

Jury Instructions 

Proposed Findings of Fact & Conclusions of 
Law 

Use of Discovery/Depositions at Trial 

Trial 

1011912015 

10/1912015 

10/1912015 

1011912015 

10/1 912015 

10/26/2015 

Pursuant to King County Local Rules , IT IS ORDERED that the parties shall comply with the 
schedule listed above. Penalties, including but not limited to sanctions set forth in the King County 
Local Rules, ay e imposed for failure to comply. 

Dated : cJ. l/ '3 

Honorable Judge John Chun 

21412015 Page 2 
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Hearing (SUBJECT TO PROTECTIVE ORDER - OUTSIDE 
COUNSELS' EYES ONLY) 

Move, Inc., et al. v. Zillow, Inc., et al. 

March 11, 2015 

1325 Fourth Avenue. Suite 1840. Seattle, Washington 98101 

206.287.9066 
www.buellrealtime.com 

Olympia I 360.534.9066 Spokane I 509.624.3261 National I 800.846.6989 

email : info@buellrealtime.com 

Ce rE ifie d 

'W'BEN 
~'. II..-..... E-.priw 
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Hearing (SUBJECT TO PROTECTIVE ORDER - OUTSIDE COUNSELS' EYES ONLY) - 3/11 /2015 

IN THE SUPER IOR COURT FOR THE STATE OF WASHINGTON 
FOR THE COUNTY OF KING 

MOVE , I NC ., a De l aware 
corporation , REALSELECT , INC . , 
a Delaware corporation , TOP 
PRODUCER SYSTEMS COMPANY , a 
British Columbia unlimited 
liability company , et al ., 

Plaint if f s , 
VS . 

ZILLOW , INC . , a Washington 
corporation , and ERROL SAMUELSON ,) 
an individual , ) 

) 
Defendants . ) 

----------------------------) 

14-2-07669-0 SEA 

Hearing before the Honorable Bruce W. Hilyer 

March 11 , 2015 

1000 Second Avenue , Suite 3000 

Seatt l e , Washington 

* * * THIS TRANSCRIPT IS SUBJECT TO PROTECTIVE 

ORDER - OUTSIDE COUNSELS ' EYES ONLY * * * 

Leslie M. Sherman , RMR , eRR , CSR 2629 

BUELL REALTIME REPORTING, LLC 

Page 1 

SEATTLE 206.287.9066 OLYMPIA 360.534.9066 SPOKANE 509.624.3261 NATIONAL 800.846.6989 
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Hearing (SUBJECT TO PROTECTIVE ORDER - OUTSIDE COUNSELS ' EYES ONLY) ~ 3/11/2015 

1 A P PEA RAN C E S 

2 FOR THE PLAINT IFFS : 

3 JACK M. LOVEJOY 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5 

16 

17 

1 8 

19 

Attorney at Law 
jlovejoy@cablelang.com 
Cable Langenbach Kinerk & Bauer 
1000 Second Avenue , Suite 3500 
Seattle , WA 98104 
206 - 292 - 8800 

NICK SAROS 
BRENT CAS LIN 
Attorneys at Law 
nsaros@jenner . com 
bcaslin@jenner . com 
Jenner & Bl oc k 
633 West 5th Street , Suite 3600 
Los Ange l es , Californi a 90071 
213 - 239- 5100 

FOR THE DEFENDANT ZI LLOW : 

SUSAN E . FOSTER 
KATHLEEN M. O ' SULLIVAN 
KATHERINE G. GALIPEAU 
Attorneys at Law 
sfoster@perkinscoie.com 
kosull i van@pe r kinscoie . com 
kga l ipeau@perkinsco i e . com 
Perkins Coie 
1201 Third Avenue , Suite 4900 
Seatt l e , Washington 9810 1 
206 - 3 5 9- 8846 

20 FOR THE DEFENDANT ERROL SAMUELSON : 

21 CLEMENS H. BARNES 
Atto r ney a t Law 

22 c l em . barnes@mi l lernash . com 
Mi ller Nash Graham & Dunn 

23 Pier 70 
280 1 Al askan Way , Suite 300 

24 Seattle , Washington 9812 1 
206-624-8300 

25 

BUELL REALTI ME REPORT I NG , LLC 

Page 2 

SEATTLE 206 . 287 . 9066 OLYMPI A 360 . 534 . 9066 SPOKANE 509 . 624 . 3261 NATIONAL 800 . 846 . 6989 
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Hearing (SUBJECT TO PROTECTIVE ORDER - OUTSIDE COUNSELS ' EYES ONLY) ~ 3/11/2015 

Page 47 

1 would app l y t o J . P . Morgan? 

2 JUDGE HILYER : Yeah . You guys -- I don ' t 

3 want to go into the details . I assume that you can 

4 morph that into the J . P . Morgan one . If you can ' t , 

5 you can e-mail me , but I think you can follow the , 

6 under protest, the l ogic . 

7 MR . CASLIN : Respectful protest , your Honor . 

8 JUDGE HILYER : Respectful protest . 

9 Okay . Now , the plaintiff ' s motion to compel 

10 production of documents re Zillow ' s acquisition of 

11 Trulia . So , here are my comments on this one . 

1 2 MR . CASLIN : Your Honor , would you say that 

1 3 again for me , plaintiff ' s motion to compel --

1 4 JUDGE HILYER : I j ust read the wr ong one . 

15 Excuse me . I ' m sorry . I think I put away the wrong 

16 one here . Yeah , no . Wait a minute . Plaintiff ' s 

1 7 motion t o compel Zi l low to produce documents regarding 

18 its acquisition o f Trulia . But now the issue is the 

1 9 discovery status of the case . 

20 So , here are my comments and where I am on 

21 this . So , one argument is sort of just like a 

22 contract analysis or something , what was the 

23 manifestation of the parties being the lawyers when 

24 you negotiated over the form of this . 

25 So , Zi llow says , wel l, I said that i t was 

BUELL REALTIME REPORTING , LLC 
SEATTLE 206 . 287 . 9066 OLYMPIA 360 . 534 . 9066 SPOKANE 509 . 624 . 3261 NATIONAL 800 . 846 . 6989 
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Hearing (SUBJECT TO PROTECTIVE ORDER - OUTSIDE COUNSELS ' EYES ONLY) ~ 3/11/2015 

Page 48 

1 going to be -- Ms . Foster said that i t begins with the 

2 deadline for possible primary witness disclosure , and 

3 that her intent was to sort of cut it off before that . 

4 And then she a l so said , we are not setting a l l dates 

5 as if this were a new case filing. 

6 But then Mr . Caslin said , I presume i f we 

7 ink a deal the Court will set a new trial date and 

8 various discovery and disclosure deadlines that flow 

9 f rom the trial dat e , which sounds l ike there wasn ' t a 

10 meeting of the minds . 

11 And when I look at the case scheduling 

12 order , wh i ch trumps everything , it says the discovery 

13 cut-off has been moved . Zillow wants to say , oh , my 

1 4 gosh , if you let t hem do that , they are going to do 

15 all this other discovery , but , you know , I ' m not I 

16 am the servant of the Court here . And to me , the 

17 showing on the e-ma i l t hat t here was an agreement to 

18 the contrary is not convincing . And I think this 

1 9 order supersedes the previous cut -of f that I ordered 

20 in l i ght of the ear l ier trial date . 

21 So , I think I ' m bound by this order to say 

22 that discovery is not over . Do you want to sit back 

23 and let them -- maybe you can respond . 

24 MR . SAROS : Yes . 

25 JUDGE HILYER : So , I will give you a chance 

BUELL REALTIME REPORTING , LLC 
SEATTLE 206 . 287 . 9066 OLYMPIA 360 . 534 . 9066 SPOKANE 509 . 624 . 3261 NATIONAL 800 . 846 . 6989 
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Hearing (SUBJECT TO PROTECTI VE ORDER - OUTSIDE COUNSELS ' EYES ONLY) ~ 3/11/2015 

Page 49 

1 to respond to that . 

2 MS . FOSTER : Your Honor , the Court ' s order 

3 on this specif i cally s t ates that deadlines in the case 

4 schedule beginning with the deadline for possible 

5 primary witness disclosures are to be based on t he new 

6 tria l da t e . And t he clerk was di r ected to enter a new 

7 case schedu l e . That primary witness date was December 

8 22nd . So , that ' s what changed . The dates a f ter 

9 December 22nd , not dates prio r to this . 

10 And there was an earlier order i n this case 

1 1 which specifical ly provided that the wr i tt e n discove ry 

12 would close as of October 31 , 201 4 , absent -- e x cuse 

1 3 me , "other than for libera l good cause shown ( l ibera l 

14 good cause inc l udes new subjects and/or f ollow-up 

15 re l ating to information received in discovery . ) " 

16 Whe n we were negotiating th i s we want e d to 

1 7 ma ke sure that the earlier dates were not af f ect ed , 

18 because i f we open up written d i scovery , i t ' s not 

1 9 going to jus t be Trulia discovery that gets ope ned up . 

20 We have new counsel here who has a l ready indi cat ed 

2 1 t hat they are see king broader discovery , and we are 

22 going to get tons of new discovery r equests . And I 

23 c a n gu a rantee you that Zil l ow ' s production is going to 

24 doub l i ng or triple as a resu l t if that date is not 

25 included, and if we do n ' t s t ick t o the l ibe r al good 

BUELL REALTI ME REPORT I NG , LLC 
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Hearing (SUBJECT TO PROTECTIVE ORDER - OUTSIDE COUNSELS ' EYES ONLY) ~ 3/11/2015 

Page 50 

1 cause shown standard that the Court had before . 

2 And frankly , I don ' t think we meet our trial 

3 date if we do that . Currently we are in March of 

4 2015 . There is a show cause hearing on May 22nd . 

5 Counsel has indicated the deps shou l d start in June , 

6 and discovery closes September 8t h . 

7 If we are engaged in burdensome document 

8 discovery between now and then , we are going to end up 

9 in the same exact p l ace we were before , being unable 

10 to get this done . The only reason we agreed to the 

11 October 24th date is because we thought that written 

12 discovery would close and we could immediate l y launch 

13 into depos itions . Even that ' s not happening because 

14 o f the order to show cause , it ' s being pushed back 

15 further . 

16 So , everything that we agreed to with that 

17 stipulat ion , and be l ieving t hat we could do October 

18 24th , goes out the window if this is not enforced per 

1 9 the stipulation and order which specifically says that 

20 it ' s dates after the primary witness disclosures that 

21 are affected and that earlier dates are not affected . 

22 And so , your Honor , I wou l d respectfully 

23 request that rather than open this can of worms , that 

24 we stick to the schedule that we ' ve previously had . 

25 We ' ve go t a lot of wor k to do in this case even 

BUELL REALTIME REPORTING , LLC 
SEATTLE 206 . 287 . 9066 OLYMPIA 360 . 534 . 9066 SPOKANE 509 . 624 . 3261 NATIONAL 800 . 846 . 6989 
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Hearing (SUBJECT TO PROTECTIVE ORDER - OUTSIDE COUNSELS ' EYES ONLY) ~ 3/11/2015 

Page 51 

1 without broader discovery . And we can ' t add to that 

2 burden . 

3 MR . SAROS : Briefly , your Honor, I mean , if 

4 Zillow wanted so badly to maintain the written 

5 discovery date , it should have just said so instead of 

6 playing this l i ttle coy game with e-mai l s . It should 

7 have just said we want to keep the written discovery 

8 deadline , and they never did . We never would have 

9 agreed t o it , that' s why . 

10 And if you look at everything in the 

11 stipulation and the order talks about the case 

12 schedule . Wel l, I l ook at the case schedule . It 

1 3 doesn ' t say anything about written discovery , right? 

1 4 And that' s the case schedule we ' re talki ng about. And 

15 the dates before the disclosure of primary witnesses , 

16 those don ' t get reset . I t doesn ' t mention the 

1 7 discovery plan , which on its face says i t doesn ' t 

18 apply because it ' s in light of the May 1 1 tria l date . 

1 9 Jus t l astly , there is another date that' s 

20 before t he disclosure of primary witnesses , which is 

21 the last date to complete document production . So why 

22 doesn ' t that one st i ll apply? I t' s a select i ve , you 

23 know , after the fact selection of , well , we jus t want 

24 to prevent written discovery . So , I think those 

25 argument s are not convincing . I think your i dea that 

BUELL REALTIME REPORTING , LLC 
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Hearing (SUBJECT TO PROTECTIVE ORDER - OUTSIDE COUNSELS ' EYES ONLY) ~ 3/11/2015 

1 the case discovery plan was -- I mean the discovery 

2 cut-off was extended to September and written 

3 discovery includes that. 

4 MS . FOSTER : If I can have just a quic k 

5 follow-up , your Honor . One , there was a reference to 

6 comp l etion of discovery . At the same time, i n fact 

7 the very day that we executed the stipulation , we 

8 agreed that the date for last production in this case 

9 was going to be February 27 t h , 2015 . And t hat is in 

10 the court record here as Exhibit 6 to Mr . Lovejoy ' s 

11 declaration . 

12 I n other words , the parties at that time 

13 were talking about closing and finalizing all 

14 documents in this case . I can show you my copy if 

15 you ' d like , your Honor . And that ' s the same day we 

16 executed the stipulation . 

17 JUDGE HILYER: This is a l et t er fr om Charles 

18 Abbott at Jenner & Block . You said Mr . Lovejoy . 

1 9 that at the back? 

20 

21 

22 

MS . FOSTER : It ' s the dec l arat i on of 

Mr . Lovejoy . I t ' s attached to his declaration . 

JUDGE HILYER : This i s attached to his 

23 declaration? 

Is 

24 

25 

MS . FOSTER : Yes . That ' s all I was saying . 

And we , if I could , jus t rea l quick l y , and 
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1 we responded that we wou l d agree and would complete 

2 all of the production by then . 

3 JUDGE HILYER : Even taking that document 

4 into account , I don ' t think there i s a clear 

5 manifestation of the meeting of the minds as to what 

6 you intended . And i n fact , the e-mail that I 

7 referenced earlier pretty much shows that you weren ' t 

8 on the same page . 

9 And the parade o f horribles argument of 

10 what ' s going to happen , I don ' t think that I can say 

11 because of that that it drives the resu l t . I think 

12 your remedy here is , you can go back to the trial 

1 3 court and make a motion saying , you brought this to 

14 discovery master , and the discovery master ruled that 

15 there is no meeting of the minds . 

16 I ' m sticking by this ruling because this is 

17 what I ' m sort o f I think retained to do . I ' m rul i ng 

18 on the merits that there is no meeting of the minds 

1 9 here , or manifestation of the meeting of the minds of 

20 a st i pulation by counsel as to what the e f fect on the 

21 discovery schedule was for agreeing to the trial 

22 continuance . 

23 Point number 2 , I ' m bound by the Court ' s 

24 order unless the Court decides that what it intended 

25 was to not reopen d i scovery . That ' s fine , and we ' ll 
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1 deal wi t h it . 

2 And I think that in the orderly flow of 

3 things , if you are going to take this remedy you 

4 shou l d do it right away . Let ' s not get a big backlog 

5 of discovery going . That ' s your remedy here is you 

6 need to go back to the trial court and say --

7 MS . FOSTER : And keep the May trial date . 

8 JUDGE HILYER : But at the same time , I ' ve 

9 done my work here and I ' ve sorted through th i s record , 

10 and I don ' t see there is a meeting of the minds of 

11 counsel as to how this is going to work . I think you 

12 are on different pages . So the tr i al court can then 

13 decide whether or not what it meant . 

14 So , but for now , I ' m not going to deny this 

15 one for that reason . For right now this -- by " this 

16 one " I mean the motion -- so , I guess I ' m not quite 

17 sure . You all know what discovery request you are 

18 talking about . I don ' t have them here in front of me , 

19 but I ' m going to grant the motion to compel the 

20 production because I don ' t see that as i t currently 

21 appears to me that it ' s precluded by the discovery 

22 cut -o ff. 

23 MS . FOSTER : So , your Honor , one of the 

24 objections we had was to the form of the order . The 

25 order reads , "Plainti f f ' s mot i on is granted . " The 
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1 you would allow documents inc l uding communications 

2 between Zillow and Trulia sufficient to show the date 

3 on which Zillow and Trulia began discussing their 

4 pendi ng merger , and then we need the " suffic i ent to 

5 show and Zillow ' s stated reasons for the proposed 

6 merger ," how is that latter statement going to be 

7 rephrased . 

8 JUDGE HILYER : And I thought that we were 

9 going to cover that when we d i d t he ones on the 

10 Goldman Sachs --

11 MS . FOSTER: So , did you want that same 

12 language you had craf ted f or them? 

13 JUDGE HILYER : Yes . You know , there was 

1 4 like f our o f them . It was one of the f our . 

15 MS . FOSTER : I will pull that . So , I 

16 believe 19 , or 

1 7 JUDGE HI LYER : No , this one . I t ' s 1 9 . I t ' s 

18 the same as 19 in the Goldman Sachs subpoena . 

1 9 

20 

MS . FOSTER : Great . Thank you , your Honor . 

JUDGE HI LYER : Okay . So , I won ' t see you 

21 for a while , hopefully , right? I think you ' ve got to 

22 get this motion addressed . I think the ove r -archi ng 

23 need is to find out where the trial court is on the 

24 implications of its discovery order . I think that --

Page 104 

25 I guess what I ' m t rying to say is , I don ' t know that I 
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1 need to of f icially put a moratorium in e ffect now , but 

2 let ' s get that issue . And would you copy me on that 

3 so I know what ' s going on with the tria l court on 

4 that? 

5 MS . FOSTER : Yes , your Honor . 

6 JUDGE HI LYER : Okay . All right . Than k s 

7 very much , everybody . 

8 (Hearing adjourned at 11 : 10 a . m. ) 

9 
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1 

2 

3 STATE OF WASHINGTON 

4 COUNTY OF KING 

5 

C E R T I F I CAT E 

6 I , Les l i e M. Sherman , a Certified Shorthand 

Page 106 

7 Reporter in and for the State of Washington , do hereby 

8 cert ify that the f o r egoing transc ript of the hearing 

9 taken on March 11 , 2015 , is true and accurate to the 

10 best o f my knowledge , sk i ll and ab i li ty . 

11 

12 

13 

1 4 

15 
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17 

18 

1 9 

20 

21 
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Leslie M. Sherman , CSR 
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35 ZILLOW, INC., a Washington corporation, 
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46 
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considered all pleadings and papers submi tted in connection with Defendant Zillow, Inc.'s 
2 
3 Motion to Reconsider the March 30, 20 15 Order, the argument of counsel , and being fully 
4 
5 advised in the premises, 
6 
7 IT IS ORDERED that Zi llow, lnc.'s Motion for Reconsideration of the Special 
8 
9 Master's March 30, 2015 Order Compelling Zillow to Produce Documents Regarding Its 

10 
[1 Acquisition ofTru li a is GRANTED, and Plaintiffs ' Motion to Compel Zi llow to Produce 
12 
13 Documents Regarding Its Acquisition ofTrulia is DENIED. 
14 
15 
16 
17 
18 
19 

ENTEREDlhis ___ dayofApril , 2015. 
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22 

THE HONORABLE BRUCE HILYER 
(RET.) 

23 Presented by: 
24 
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26 
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35 Mary P. Gaston, WSBA No. 27258 
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Noted for Hearing: Apri l 14,20 15 

7 

8 
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Zillow' s Motion for Reconsideration seeks to enforce the outdated written discovery 

2 deadline by pretending that Judge Chun has already ruled on thi s issue. That is not true . The 

3 trial court slaled in no uncertain terms that "thi s issue was not presented to this Court." Because 

4 the issue was not before the trial COUft, Judge Chun deferred to the Special Master on how to best 

5 have discovery proceed. Zillow ignores this and other critical facts. ZiUow ignores thai the 

6 Special Master set the old discovery plan " [i]n light of the May 11 , 2015 trial date currently 

7 scheduled," that the Court recently allowed a second amended complaint with new claims, new 

8 facts, and a new party, and that the Court set a new trial dale of October 26, 20 15. Besides 

9 ignoring key facts, Zillow fails to give any valid reason why written discovery should not 

10 proceed. 

II Zi llow's strategy is transparent. It is trying to keep important and likely damaging 

12 documents out of the hands of plaintiffs. It claims that plaintiffs have "a ll the material needed" 

13 to support their claim, but how can thai be true if Zillow has refused to produce the documents . 

14 The defendants can hardly be believed at this point. For instance, the whislleblower letter, which 

15 the Special Master is now well aware of, raises serious questions about defendants' compliance 

16 with court orders and unlawful conduct, and therefore willingness to produce documents. The 

17 whist leblower leiter detail s a devious scheme where the defendants use Move 's stolen databases 

18 and hide them on non-Zillow cloud storage devices, and that this ill egal behavior was apparently 

19 well known 10 others at ZiJlow. Also, after weeks of denying Ihe existence of a " burner" phone 

20 by Mr. Samuelson, forens ic analysis has re vealed the following text from Samuelson to 

21 Beardsley: " Errol here. This is my new prepaid 'burner' phone. Just sent you an email at your 

22 Beardsley.net account. Would like your feedback.,,1 The number of Samuelson burner phones, 

23 and the incomplete production of data from his multiple phones is sti ll very much at issue . Saros 

24 Dec., Ex. I , Atteberry Ltr. (describing missing texis and data from defendants' production 

25 regarding the various phones used by Mr. Samuelson) . These are just a few examples of why a 

26 

27 I Declaration of B. Caslin in Support of Plaintiffs ' Motion for Entry of a Nl:w Di scovery Plan. Ex. 7. 

PLAINTIFFS OPPOSITION TO ZILLOW 'S 
MOTION FOR RECONSlDERATION - I 
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new di scovery plan is necessary, and that plaintiffs' written discovery 10 Zillow (and future 

2 written discovery) should be allowed to proceed for al least a few more weeks. 

3 On the same day that Zillow submitted its Molion for Reconsideration, the plaintiffs 

4 submitted a request for the Special Master to enter a new discovery plan-one that is up to date 

5 with the current posture of thi s case. Ziltow's motion shouJd be denied and plaintiffs' reasonable 

6 di scovery plan entered. 

7 1. STATEMENT OF FACTS 

8 The plaintiffs' Motion for Entry of a New Discovery Plan adequately describes mosl of 

9 the relevant facts for purposes of this brief, and is incorporated herein by reference. Plaintiffs 

10 present a few key facts here that were omitted from Zillow' s statement of facts. 

II In the tri al court' s March 30 Order on Zillow's Motion for "Clarification," the Judge 

12 specificall y noted that the issue regarding a wrilten di scovery deadline "was not presented to thi s 

13 Court." Galipeau Dec!. Ex. Fat 2. Acknowledging that it had not ru led on the issue, and 

14 consistent with the tri al court' s decision to have the Special Master handle the adminiSl'ration of 

15 di scovery in the case, the Judge redirected the issue back to the Special Master, allowing the case 

16 deadlines to be adjusted "by Order of the Special Master. " /d. Judge Chun certainly did not 

17 preclude further written di scovery; he instead placed the issue at Ihe di scretion of the SpeciaJ 

18 Master in hi s management of the parties' discovery. The o ld discovery plan was entered on 

19 November 11 ,2014, and states it was set " [i]n light of the May 11 ,20 15 trial date." Galipeau 

20 Decl. , Ex. G at 2. 

2 1 Before making the ruling thai resulted in the Order at issue here, the Special Master 

22 considered extensive argument and briefing during the motion 10 compel, and the resolution from 

23 that proceeding should still apply. The Special Master noted there was no "meeting of the 

24 minds" to keep the old d iscovery plan in force as Zillow had argued. Ga lipeau Dec!. Ex. I at 48:-

25 10, 53: 14- 15 . The Special Master also determined that new case schedule, and it s September 8, 

26 20 15 di scovery cutoff, "trumps everything." Id. At 48: 11 -13. And the Special Master 

27 recognized that the new case scheduling order "supersedes the previous cut-off that I ordered in 

PLAINTIFF'S OPPOS ITION TO ZILLOW'S 
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light of the earlier trial date." Id. at 48: 18-20. The accuracy o f those statements has not 

2 changed. The new case schedule includes a September 8 discovery cutoff consistent with the 

3 October 26 trial date, and the written di scovery deadline should be consistent with those dales 

4 and not the inapp licab le tri al dale. 

5 II. ARGUMENT 

6 A. 

7 

The Special Master's Order Correctly Allows For Further Written Discovery And 
Should Not Be Disturbed. 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

This case is not the same as it was when the Special Master entered the original di scovery 

plan on November 11 , 2014, which was based o n the old trial date, and a now superseded 

Complaint. That May 11 , 2015 trial date. which was the yard stick for the di scovery plan , no 

longer exi sts. The trial date has been moved to October 26, and the di scovery plan should be 

modified accordingly. In fact , no good reason exi sts to prevent further written di scovery . The 

recentl y-fil ed second amended complai nt adds a new party to the case (Mr. Beardsley), new 

claims, and new facts. Even though Zi llow stren uously opposed amendment of the complaint, it 

has been entered and is the operative pleading that governs thi s case. Discovery, including 

written discovery , should be allowed to proceed based on that pleading. See Bellran v. Slate 

Dep'l of Social & Heallh Servs., 98 Wash . App. 245, 256 ( 1999) (the scope of discovery is 

establi shed by the allegations made in the complaint). 

Under Z illow' s absurd view that further written di scovery should be precluded , the 

plaintiffs would not even be allowed to serve a single document request or interrogatory on the 

new defendant (Mr. Beardsley) , or do any di scovery on their new claims recentl y added to the 

case. That result is untenable. Recognizing the unreasonable ri gidity in its position , Zi llow may 

argue that further writte n discovery is appropriate for only some issues. But such a case-by-case 

anal ysis of each request is not workable. It wi ll result in more disputes between the parties , and 

enab le Zillow to conti nue its strategy of frustrating di scovery. As the Special Master well 

knows, the parties have not been able to see eye-to-eye on di scovery issues in thi s case, and wi ll 

surely not be able to agree when further written di scovery is appropriate, leading to even more 
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motions to the Special Master and more delay. The only reasonable approach is to allow written 

2 di scovery as part of the normal course under the new landscape of this case with a reasonable 

3 deadline as requested in plaintiffs' motion for a new di scovery plan leading up to the September 

4 8 discovery cutoff. 

5 B. Zillow Makes No Showing Why Written Discovery Should Not Proceed. 

6 Zi llow cannot provide a valid basis to deny further written discovery. Zillow does not 

7 even try to argue that the di scovery requests at issue in thi s motion are not relevant. What hal1l1 

8 wi ll be caused by the written di scovery and Zi llow document production at issue in the motion; 

9 only that the truth will be revealed , which is evidently Zillow's primary concern and why it has 

10 fought so hard to keep its documents hidden. 

II Having no substance to support its position that the outdated discovery plan should still 

12 apply, Zi llow relies on far-fetched arguments. First, Zi llow argues that plaintiffs have enough 

13 di scovery already on it s claims regarding Zillow's acquisition of Trulia. (Zillow Br. at 6). It 

14 cites the production of Samuelson 's Zillow emai ls, and the documents from Goldman Sachs and 

15 J.P. Morgan that have not yet been produced. (Zillow Br. at 5-6). But production ofa small 

16 fraction of the re levant documents from other parties does not warrant preclusion of other 

17 relevant documents from Zillow. Welle v. Provident L(fe & Accident Ins. Co. , No. 312cv30 16, 

18 2013 WL 6020763, at *3 ("Defendant is not re li eved of its obligation to produce re levant 

19 documents imply because it has produced other documents that may contain similar 

20 information.") 

21 Second, Zillow argues that allowing new di scovery "will only further delay resolution of 

22 this matter." (Zillow Sr. at 3). That argument is unexplained, unsupported, and makes no sense. 

23 The trial date is set for October, and additional written di scovery wi ll not affect that date. 

24 Zi llow' s half-hearted arguments reveal the lack of any tangible justification to preclude further 

25 di scovery. Zi llow' s intent is to use the order it seeks to prevent all further written di scovery 

26 from plaintiffs. 

27 
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Further, Zillow focuses on the Trulia acquisition issue, which is very important , bUI it is 

2 not all that Zillow seeks to prevent through thi s Motion. The plaintiffs are entit led to discovery 

3 from Mr. Beardsley as a new party to thi s case, from Zillow regarding additional claims and facls 

4 all eged in the second amended complaint , and 10 fo llow-up on what plaintiffs continue to learn. 

5 Lastly, even if the Special Master decides to maintain a discovery plan based on the old 

6 trial date, the old discovery plan 's edict that "liberal good cause" justi fies further discovery has 

7 been amply shown for thi s di scovery 10 proceed. The Trulia acquisition, and Me. Samuelson's 

8 tip 10 Mr. Rascoff, are important issues in thi s case that warrant full di sclosure by Zillow, and 

9 should not be subjec t to Zillow hiding behind an outdated di scovery plan, and evidently hiding 

10 behind declarations denying plaintiffs' claims that are rife with skepticism after the 

II whistleblower letter exposed Samuelson's scheme to ignore the injunction and Rascoffs 

12 apparent awareness of that scheme. The whist leblower letter indicts both Samuelson's and 

13 Rascoff s truthfulness by revealing that (despite declarations to the Court otherwise) Samuelson 

14 was working during the inj unction , hiding that conduct so plaintiffs and the Court would not find 

15 out, and that RascofF had knowledge of that work. Rascoffs and Samuelson's denials regarding 

16 the Trulia acquisition should be viewed through the same tainted lens, which is another reason 

17 the Zi llow documents are necessary to reveal the truth. 

18 With new claims, new facts, a new party, and now a whistleblower letter that raised deep 

19 concerns about Zillow's truthfulness, wrillen di scovery should be open to allow the parties to 

20 litigate this case on the merits with a full view of the facts, and not through the prism ofZillow's 

2 1 reliance on procedural technicalities. 

22 III. CONCLUSION 

23 Because the plaintiffs proposed revised di scovery plan is reasonable based on the current 

24 case schedule, it should be adopted and Zillow 's atlemplto maintain one aspect of the di scovery 

25 plan that was based on the now defunct May 2015 trial date through it s motion for 

26 reconsideration should be denied. 
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DATED April 16,2015, at Seattle, Washington. 

Is/Brent Caslin 
Rick Stone (pro hac vice) 
Brent Cas li n, WSBA No. 36145 
David Singer (pro hac vice) 
Nick Saros (pro hac vice) 
Attorneys for Plaintiffs 
JENNER & BLOCK 
633 West Fifth Street, Suite 3600 
Los Angeles, CA 9007 1 
(213) 239-5100 phone 
(213) 539-5199 facsimi le 
rstone@jenner.com 
bcasl i n@jenner.com 
dsinger@jenner.com 
nsaros@jenner.com 

Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 
Attorneys for Plaintiffs 
CABLE, LANGENBACH, KINER K & BAUER, LLP 
1000 Second A venue, Suite 3500 
Seattle, Washington 98 104-1048 
(206) 292-8800 phone 
(206) 292-0494 facsimi le 
irc@cableiang.com 
jlovejoy@cablelang.com 
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Miller Nash Graham & Dunn LLP 

2 1 clem. barnes @millemash.com; eSlera. gordon@millemash.com; conni e. Hays @mil lemash.com: 
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SPECIAL MASTER 
THE HONORABLE BRUCE HILYER (RET.) 

IN THE SUPERIOR COURT OF THE STATE OF WASHlNGTON 

FOR THE COUNTY OF KING 

MOVE, INC. , a Delaware corporation, 
REALSELECT, INC. , a Delaware 
corporation, TOP PRODUCER SYSTEMS 
COMPANY, a British Columbia unlimited 
liability company, NATIONAL 
ASSOCIATION OF REALTORS®, an 
Illinois non-profit corporation , and 
REALTORS® INFORMATION 
NETWORK, INC.. an Illinois corporation, 

Plaintiffs, 

VS. 

Case No. 14-2-07669-0 SEA 

DECLARA TION OF NICK SAROS RE 
PLAINTIFFS' OPPOSITION TO 
ZILLOW'S MOTION FOR 
RECONSIDERA TION OF THE SPECIAL 
MASTER'S MARCH 30, 2015 ORDER 
COMPELLING ZILLOW TO PRODUCE 
DOCUMENTS REAGRDlNG ITS 
TRULIA ACQUISITION 

ZILLOW, INC. , a Washington corporation, 
15 ERROL SAMUELSON, an individual , and 

CURT BEARDSLEY, an individual. 

Hearing Date: April 20, 2015 
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Defendants. 
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1 Nick SaTos declares: 

2 I. I am over the age of eighteen and competent to testi fy to the facts stated herein on 

3 
personal knowledge. 

2. I am one of the attorneys for plainti ffs in this lawsuit. 
4 

3. Attached as Exhibit A is a letter sent on April 15,2015 from Jeffrey Atteberry to 
5 

Clemens Barnes. 

6 

7 I declare under penalty of perjury under the laws of the State of Washington that the 

8 fo regoing is true. 
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DATED April 16, 20 15, at Los Angeles, ornia. 

Nick Saros 
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Estera Gordon 
Daniel J. Oates 
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clem. bames@mil lernush.com; estera. gordon@mill ernash.com; con ni e. Hays@mil lernush .com; 
donna.cauthom @mil lernash.com; dan .oates@mil lemash.com 
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James P. Savi tt 
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Ryan Solomon 
Savitt Bruce & Willey LLP 
jsavi tt @sbwl lp.com; dgraham@sbwllp .com; rsolomon@sbwllp.com 

Counsel for Curt Beardsley 
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I declare under penalty of perjury under [he laws that the foregoing is true and correct. 

DATED at Los Angeles, CA on April 16, 2015. 

lsI Chris Ward 
Chris Ward 
JENNER & BLOCK 
633 West Fifth Street, Suite 3600 
Los Angeles, CA 90071 
(2 13) 239-5 100 phone 
(2 13) 539-5199 facsimile 
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633 WEST STH STREET SUITE 3600 LOS ANGELES CALIFORNIA 90071·2091 .J E NNE R & B L 0 C K ccp 

April 15, 2015 

VIA EMAIL 

Clemens H. Barnes, Esq. 
Miller Nash Graham & Dunn LLP 
Pier 70 
2801 Alaskan Way, Suite 300 
Seattle, WA 98121-1128 

Re: Move Inc. el al. v. Zillow Inc., el al. 

Dear Clem: 

Jeffrey A. Atteberry 
Tel 213239-2225 
Fax 213 239-2235 
jatteberry@jenner.com 

We write to follow-up on our prior meet and confers regarding plaintiffs' Document 
Request Nos. 11 and 12 seeking inspection all of defendant Errol Samuelson's various cell 
phones and smartphones, their contents, and phone records. We have gone back-and-forth many 
times on these issues but have made no progress. 

For example, Zillow produced a January 5, 2014 email irom Kathleen Philips forwarding 
a text message from Mr. Samuelson to Spencer Rascoff. Mr. Samuelson's text message states: 

Hi Kathleen. Errol Samuelson here. Welcome back to the West Coast and thank 
you for your call today. I just picked up your message. I have a bunch of family 
coming over to watch the football game on PVR (they are 4gers fans. Go figure. 
I'm one of the few Seahawks fans in the family) so I won't call tonight. I'll give 
you a ring in the morning. Spencer and I are still disagreeing on compensation 
but hopefully, maybe we will figure that out. This number is a prepaid 
personal cell phone so feel free to text I call me in it. Best, Errol. 

(See Zillow0052507). 

Which "prepaid personal cell phone" did Mr. Samuelson send this message from and 
where are the records from this device? Mr. Samuelson has already testified that the ""burner" 
phone was his wife's old cell phone and that "anything that was relevant" on that phone has 
already been produced. See Samuelson Declaration, dated March 15,2015. But we have no 
record of the January 5, 2014 text message ever being produced by Mr. Samuelson. That means 
relevant materials from the "burner" phone have been withheld or there is another cell phone that 
Mr. Samuelson is hiding. 

CHICAGO LOS ANGELES NEW YORK WASHINGTON. DC WWW.JENNER.COM 
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Clemens H. Barnes, Esq. 
April 15,2015 
Page 2 

Additionally, Mr. Samuelson produced a phone bill for the number 206-697-7150, which 
appears to be yet another mobile phone number that he used. (See EGS006514). Where is this 
phone and the related records? 

Based on our review of the phone logs produced by Mr. Samuelson, there are obvious 
gaps where no text messages or phone calls are reported. Please provide complete records of all 
phone calls or text messages from any phone which Mr. Samuelson has used for business 
purposes since January I, 2014. These records should include records of any text messages that 
were deleted but have since been recovered from these devices. 

The only way to ensure that we have access to the requested information is for 
Mr. Samuelson to make all of his cell phones and cell phone records available for physical 
inspection and copying, Please let us know within 7 days whether Mr. Samuelson will 
immediately make these materials available. If you will not agree, we request an immediate 
phone conference in advance of our expected motion to compeL We are available any time this 
week or Monday, Tuesday, or Wednesday ofoext week. 

-~~~ 
Jeffrey A. ~rry 
Associate t::~ 
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SPECIAL MASTER 
THE HONORABLE BRUCE HILYER (RET.) 

7 IN THE SUPERlOR COURT OF THE STATE OF WASHINGTON 

8 FOR THE COUNTY OF KING 

9 MOVE, INC. , a Delaware corporati on, 
REALSELECT, INC., a Delaware 

10 corporat ion, TOP PRODUCER SYSTEMS 
COMPANY, a British Columbia unlimited 

11 liability company, NATIONAL 
ASSOCIATION OF REALTORS®, an 

12 Illinois non-profit corporation, and 
REALTORS® INFORMATION 

13 NETWORK, INC. , an lllinois corporation, 

14 Plaintiffs, 

vs. 
15 

Zll.LOW, INC. , a Washjngton corporation, 
16 ERROL SAMUELSON, an individual, and 

CURT BEARDSLEY, an individual , and 
17 DOES 1-20, 

Defendants. 
1811 __________________________ ~ 
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Case No. 14-2-07669-0 SEA 

[pROPOSED) DENYING ZILLOW'S 
MOTION FOR RECONSIDERATION OF 
THE SPECIAL MASTER'S MARCH 30, 
2015 ORDER COMPELLING ZILLOW 
TO PRODUCE DOCUMENTS 
REAGRDING ITS TRULlA 
ACQUISITION 

1 
(pROPOSED] ORDER DENYING ZrLLOW'S MOTrON FOR 

RECONSfDERA nON 2340052. 1 

CABLE, L ANGENBACH, 

KINERK & B AUER, LLP 
1000 SECOND AVENUE. SUITE 3500 

SEATTLE. WASH[i'lGTON'l8 1~1IVt 1352 
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THIS MATTER came before the Special Master on Zillow's Motion for Reconsideration 

of Order Granting Plaintiffs ' Moti on to Compel Trulia Acquisition Documents. The Special 

Master has rev iewed all the briefing and supporting declarations submitted on thi s matter. The 

Special Master al so heard oral argument on thi s motion on Apri l 20,20 15 and is fu ll y advised. 

NOW THEREFORE it is ORDERED: 

1. Zi llow's Mot ion to Reconsider the Special Master' s March 30, 20 15 Order is hereby 

DENIED. 

ENTERED thi s __ day of April , 20 15, at Seattle Washington. 

The Honorable Bruce Hilyer (Ret.), 
Special Master 

2 
[PROPOSED] ORDER DENYING z rLLOW'S MOTrON FOR 

RECONSfDERA nON 2340052. 1 

CABLE, L ANGENBACH, 

KINERK & B AUER, LLP 
1000 SECOND AVENUE, SUITE 3500 

SEAlTLE. W ASHII'IGTON 981 ~1IVt 1353 
(206) 292·8800 
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SUPERIOR COURT OF TH E STATE OF WASHINGTON 
FOR KING COUNTY 

31 

MOVE, INC., a Delaware corporation, 
REALSELECT, INC., a Delaware 
corporation, TOP PRODUCERS 
SYSTEMS COMPANY, a Briti sh 
Columbia unlimited liability company, 
NATIONAL ASSOCIATIO N OF 
REALTORS®, an Illinois non-profit 
corporation , and REALTORS® 
INFORMATION NETWORK, INC. , an 
Illino is corporati on, 

32 Plaintiffs, 
33 
34 v. 
35 

36 ZILLOW, INC., a Washington corporation, 
37 ERROL SAMUELSON, an individual, 
38 CURT BEARDSLEY, an individual, and 
39 DOES 1-20, 
40 
4 1 
42 
43 
44 
45 
46 
47 

Defendants. 

REPLY ISO ZILLOW MOTION FOR 
RECONS IDERATION RE TRULIA 
DOCUMENTS 
56920·0025!LEGALI2569851 0. 1 

No. 14-2-07669-0 SEA 

REPLY IN SUPPORT OF DEFEN DANT 
ZILLOW, INC.'S MOTION FOR 
RECONSIDERATION O F THE SPECIAL 
MASTER'S MARCH 30, 2015 ORDER 
COMPELLING ZILLOW TO PRODUCE 
DOCUMENTS REGARDING ITS 
ACQUISITION O F TR ULIA 

Perkins Coie LLP 

1201 Third Avenue, Suite 4900 
Seattle, WA 98101-3099 

Phone: 206.359 .8000 
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I. ZILLOW·S REP!" Y 

The narrow issue before the Special Master is whether to reconsider its order that the 

Plaintiffs ' Request For Production re Trulia were timely, in light of the Court's decision to 

grant Zillow's Motion for Clarification Regarding the February 4, 20 15 Order Amending 

Case Schedule. In that Order the Court held: 

[T]he Discovery Cutoff date in the Amended Case Schedule 
was not intended to supersede the Special Master' s Discovery 
Order, and that all dates contained in that Discovery Order 
that were prior to the disclosure of possibly primary witnesses, 
illcludillg the deadline for is!)'uillg interrogatories and 
requests/or production , remain in effect unless otherwise 
modified by Order of the Special Master. 

tn the underlying motion, the very arguments made by Plaintiffs here were made to 

the Court. But the parties' stipulation and order extending the trial date and amending the 

Case Schedule expressly stated that it was extending deadlines "beginning with the dead line 

for possible primary witness disclosures," and did not extend deadlines that passed prior to 

that primary witness disclosure deadline (which passed in December 2014). See Declaration 

of Katherine Galipeau in Support of Zi llow's Motion for Reconsideration of Special Master's 

Order Compelling Zillow to Produce Documents Regarding Its Acquisition ofTru lia 

("Galipeau Decl."), Ex. C at *2 (emphasis added) (citing to underlying stipu lation). The 

deadUne for filing discovery without good cause has passed. 

The upshot here is twofold. First, given that the October 31, 20 14, deadline 

" remain[s] in effect," Plaintiffs' requests for production are four months too late, which 

means Zillow's objections should carry the day. Plaintiffs ' assertions that the Discovery Plan 

is "outdated" fall apart in light of the Court's explicit observation to the contrary. 

Second, if Plaintiffs are asserting good cause for why they should be allowed to 

REPLY ISO ZILLOW MOTION FOR 
RECONSIDERATION RE TRULIA 
DOCUMENTS - I 
56920-0025!LEGALI2569851 0. 1 

Perkins Coie LLP 

1201 Third Avenue, Suite 4900 
Seattle, WA 98101-3099 

Phone: 206.359,8000 

Fox, 206.J59.9°'gM 13 5 
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submi t new discovery, then they should have done so explicitly. But they cannot. They 

knew aboullhe Zi llow/Trulia merger back in July 2014-0ver three months before the 

deadline, and seven months before they finally decided to serve these untimely requests. 

And, despite this deficiency Zillow has already provided some documents regarding the 

acquisition. Lacking any legitimate basis for asserting good cause, Plaintiffs make 

accusations thai not only have no basis in fact , I but also have absolutely nothing to do with 

Trulia or Plaintiffs' request for discovery regarding Trulia. The fact is that the discovery cut 

off is quickly approaching and the parties, and the Court, must be disciplined about how they 

proceed. A good cause requiremen t has already been adopted for this case and there is no 

good reason not to insist upon compliance with it. 

II. CONCLUSION 

The Court has clarified that the written discovery deadline of October 31, 20 14, is not 

"outdated" or "superseded" by the Amended Case Schedule. Because that deadline 

" remain[s] in effect," Zillow respectfully requests that the Special Master reconsider his 

Order Granting in Part Plaintiffs' Motion to Compel Zillow to Produce Documents 

Regarding Its Acquis ition ofTruli a. 

44 I As sel forth more fu lly in Defendants ' Reply in Support or its Motion for Reconsideration 
45 of the Web Based Email Services Order, the evidence reflects that there simply is no hidden burner 
46 phone. And, Defendants review of Mr. Beardsley 's google docs account has not revealed any 
47 evidence or tile misappropriated Move database alleged in the anonymous letter. 
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DATED: April 20, 2015 
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Is/Susan E. Foster 
Susan E. Foster, WSBA No. 18030 
SFoster@perkinscoie.com 
Kathleen M. O'Sullivan, WSBA No. 27850 
KOSullivan@perkinscoie.com 
David J. Bunnan, WSBA No. \0611 
DBurnlan@perkinscoie.com 
Judith B. Jennison, WSBA No. 36463 
JJennison@perkinscoie.com 
Mary P. Gaston, WSBA No. 27258 
MGaston@perkinscoie.com 
Joseph McMillan, WSBA 26527 
lMcMillan@perkinscoie.com 
Katherine G. Galipeau, WSBA No. 408 12 
KGalipeau@perkinscoie.com 
Perkins Coie LLP 
120 1 Third A venue, Suite 4900 
Seattle, WA 98101-3099 
Telephone: 206.359.8000 
Facsimile: 206.359.9000 

Attorneys for Defendant 
Zi llow, [nco 

Perkins Coie LLP 

1201 Third Avenue, Suite 4900 
Seattle, WA 98101-3099 
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CERTIFICATE OF SERVICE 
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1 Seattle , Washington Ap r il 20 , 2015 

2 2 : 00 p . m. 

3 -000-

4 

5 J UDGE HI LYER : Okay . I think just to set the 

6 record , this is Move et al . v . Zi llow et al ., King County 

7 Cause No . 14-2-07669-0 . 

8 Today is April 20th . We ' re at the my office , 

9 Bruce Hi l yer , the specia l master , at 1000 Second Avenue for 

10 a hearing for the specia l master to consider six pending 

11 discovery motions . 

12 Jack , if you ' d start , and everybody introduce 

13 themselves around the circle . 

14 

15 plaintiffs . 

16 

17 

18 Beardsley . 

19 

20 

21 

22 

23 

MR . LOVEJOY : Sure . Jack Lovejoy for the 

MR . CASLIN : Brent Caslin for the plaintiffs . 

MR . SAVI TT : James Savitt for Mr . Curt 

MR . BARNES : Clem Barnes for Errol Samuelson . 

MS . GASTON : Mary Gaston for Zillow . 

MS . O' SULLIVAN Katie O ' Sullivan for Zillow . 

MS . FOSTER : Susan Foster for Zillow . 

J UDGE HI LYER : So just to make it easy for 

24 the court reporter , I th i nk probably you need to say you r 

25 name . It ' s too much to ask her to commit it all to memory 
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1 when you ' re speaking . I don ' t know , you weren ' t here last 

2 time . I don ' t think you were . 

3 I don ' t know -- you weren ' t here last time . 

4 I don ' t think you were . I don ' t remember if you were or 

5 not . But I thought i t worked better when I told the lawyers 

6 l ast time is that if I just l et you argue , you ' re going to 

7 do what you do in court , which is you ' re going to assume I 

8 haven ' t read anything and take me from soup to nuts . And I 

9 have read everything . 

10 So I thought it worked better if I just told 

11 you where I ' m at in my thinking and then invited you to 

12 r espond to that . You can say any thing you want . All 

13 right? 

14 So the first motion that I think it makes 

15 sense to take up is the plaintiff ' s motion to compel Zillow 

16 and Erro l Samuelson to produce the post-July 2014 documents . 

17 My take on this is that it ' s a pretty simple 

18 matter under 26(e) that you can create a duty to supplement 

19 i n a number of ways . One of which is to ask for it . And 

20 once you ask for it , you have to supplement . 

21 I realize that a similar motion or a similar 

22 substant i ve i ssue arose on the flip side of the coin when 

23 Zillow was making an ana l ogous request on the other side , 

24 but that was procedurally different because then we were 

25 shap i ng the contours of the discovery request in the course 
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1 of a mot i on to compe l. And now we ' re just talking about a 

2 motion to compel that ' s already part of the case , and the 

3 question is whether or not it needs to be supplemented . 

4 So I sort of came around fu l l circle on this . 

5 And my tentative conclus i on i s it ' s gove r ned by 26(e) , and 

6 that means when you ask to supplement , there ' s a duty to 

7 supp l ement . 

8 So I th i nk maybe it might make most sense to 

9 hear from Zi l low , Samuelson , and Mr . Bea r dsley ' s -- does 

10 this app l y to Beards l ey also? No , because you haven ' t 

11 served any request on him yet . 

12 MR . LOVEJOY : Ri ght . 

13 MR . CASLIN : We have . They just haven ' t been 

14 responded to . 

15 J UDGE HI LYER : So let ' s hear from Zillow and 

16 then from Samuelson , and then I ' ll give you some rebuttal . 

17 MS . O' SULLIVAN : This is Katie O ' Sullivan . 

18 I ' ll be speaking for Zil l ow on this issue . 

19 Respectfully , Judge Hilyer , I think we could 

20 not disagree with you more on this . The relevant rule is , 

21 as you say , Rule 26(g l . 

22 JUDGE HILYER : I said (el , actually . 

23 MS . O ' SULLIVAN : Excuse me ; 2 6(e) , which is what 

24 my p i ece of paper says , but I was looking at Rule 26(g) , 

25 which comes up in a different motion I ' m going to argue . 
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1 And i t could mean at any time until trial , if 

2 another party asks the other to supp l ement its document 

3 collection , you have to do it . 

4 But we know the plaintiffs don ' t believe tha t ' s 

5 what the rule means because they already refused our request 

6 to supplement their March co l lection . 

7 So at a min i mum , we wou ld argue tha t the 

8 part i es need to be on an even playing field . They collected 

9 thei r documents i n March . We co l lected months later , 

10 starting in Augus t and going through September . 

11 And what we wou l d submit is you need to read 

12 Rule 26 i n its entirety . 

13 So you ' re looking at Rule 26(e) . And I think 

14 I heard you say i t ' s a pretty simple duty . Once you ask , 

15 that ' s it . They have to do i t . 

16 But we would suggest you read 26(e) in 

17 conjunct i on with 26 (b ) (1) , which would limit discovery if 

18 i t ' s unreasonably cumulative or burdensome or e xpensive . 

19 And on that basis , we would ask you to consider relevance 

20 and burden . 

21 And on relevance , their theory of their 

22 motion is just to repeat this mantra tha t defendant ' s 

23 conduct was ongo i ng . I actually counted up more than 20 

24 times in the i r ten-page brief they said , " The defendant ' s 

25 misconduct is ongoing and that gives us a basis to demand a 
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1 supp l ement until today ." But if you look at what ' s closest 

2 to their specifics , i t ' s July , August , September of last 

3 year . And so we ' ve collected documents through the period 

4 they have al l eged is the actual misappropriation . And 

5 they ' re tal ki ng about trying to get documents now until 

6 today , which wou l d be April 20th . 

7 So just throwing out there the word "ongoing " 

8 cannot be a basis to the releva nce required by Rule 26(b) (1) 

9 or burden . 

10 So we ' re ta l king about a multi-month 

11 re-collection , and then a review . So you ' ve got to staff up 

12 an e l ectronic review team . You have to designate under the 

13 conf i dential i ty order what is the appropriate level of 

14 protection . You have al l the tricky privilege issues that 

15 we have had to deal with before , and then a production . 

16 So when you balance this really questionable 

17 and speculat i ve r elevance on the other side with the burden , 

18 this doesn ' t seem to us to be a close call at all . 

19 I remember when I argued Zillow ' s motion to 

20 compel on th i s e xact issue , we said come on , give us the 

21 documents past March . And you called it borderline fishing , 

22 what we were aski ng for on behalf of Zillow . 

23 So i t just l ooks to us that this is way over 

24 the border and that the duty that you ' ve cited in rule 26(e) 

25 doesn ' t get plaintiffs there at all . Thank you . 
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1 MR . BARNES : I kind of got l ost in all the 

2 motions I guess . 

3 J UDGE HI LYER : I t ' s easy to do . 

4 MR . BARNES : The one I can remember is the 

5 one that I talked about and what we submi tted , and that had 

6 to do with the Retsly documents and supp l ementing past the 

7 cutoff of Octobe r 31 , al l of which we ' ve not only agreed to 

8 do but done . So I ' m lost in where we conferred on a broader 

9 basis than that . 

10 JUDGE HI LYER : That was motion they had which 

11 was almost worded the same . And I went back and looked at 

12 i t . But the difference was that we were shaping -- there 

13 was a motion to compel , so we were shaping the parameters in 

14 the hear i ng of what I was go i ng to allow . 

15 And my analysis that I gave at the outset was 

16 we ' re not do i ng to that now . It ' s already established that 

17 this was an appropriate discovery request then . And I 

18 understand she ' s arguing you need to look again at relevance 

19 and burden . That ' s fine . I get that . But that ' s what we 

20 were talking about , i s if you look at the wording it looks 

21 almost e xact l y the same . But the difference procedurally is 

22 that was on a motion to compel , and this is on a 

23 supp l ementat i on . 

24 MR . BARNES : I still don ' t -- the meet and 

25 confer I was looking at was a very specific one as it had to 
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1 do wi th the Rets 1y documents . 

2 In any case , when I saw the motion here , my 

3 reaction was huh? I don ' t know -- I mean , we ' ve already 

4 produced documents up through February 13th . I must be 

5 confused . We must be ta l king about different motions , 

6 because the only one I saw and the only one we conferred 

7 about is the one that we ' ve agreed to do and set forth what 

8 we agreed to do . 

9 J UDGE HI LYER : The i nformat i on that I had is 

10 that you had done a more recent supplementation than they 

11 had up through February of this year . 

12 MR . BARNES : Yes . 

13 J UDGE HI LYER : But theirs isn ' t that current 

14 right now . 

15 MR . BARNES : I ' m not sure how this is 

16 applying to us . We didn ' t talk about anything in the past 

17 we had done . At least in our meet and confer , we dealt 

18 spec i fically with the Retsly documents . That ' s all . 

19 

20 

J UDGE HI LYER : Okay . 

MR . LOVEJOY : Well , I ' ll address 

21 Mr . Samuelson ' s arguments because I think we can get there 

22 pretty quick l y on those . There was a meet and confer . I 

23 think the date was March 27th . 

24 And on our side we started out the meet and 

25 confer because we had ca l led for it . And we said we ' ve got 
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1 two topics . One is we need Rets 1 y docs ; one is we need an 

2 updated production . 

3 And basical l y we ta l ked to Mr . Barnes first 

4 and thought that we had covered both Retsly docs and 

5 generally an upda ted production . And what we thought was 

6 t he agreement is , okay , Mr . Samuelson is going to re-review 

7 or re-co l lect up th rough February 2015 and produce . And our 

8 understanding was that ' s -- we ' re ta l king about not just 

9 Rets l y there , but genera l ly . And maybe there was some 

10 slippage in understanding . 

11 But our position is that if the re hasn ' t been 

12 a re-col l ect i on and production generally up through 

13 February , 2015 , then that ' s what should happen on Mr . 

14 Samuelson ' s end . 

15 

16 

MR . BARNES : We did do that , by the way . 

Thinking back on this -- you ' ll r emember this that 

17 because there was a specific document request that came in 

18 on the 31st of October , right , and it was a December 1st 

19 deadl ine that on l y we observed as far as I can tell . 

20 But what happened was Samuelson -- because we 

2 1 didn ' t have time to go collect , sift , sort , et cetera , 

22 Samuelson pu l led his own e-mail to respond to it . 

23 The objection was made well , look , we don ' t 

24 -- you know , you can ' t rely just on him . 

25 And you ' ll recal l we said , " You ' re right ; I 
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1 agree ." And what we did was we did go back and do an 

2 evaluation of the documents on a broader basis dealing wi th 

3 the i ssues that Samuelson was responding in that set of 

4 discovery requests , the ones that were done in October . 

5 So I guess what we -- as I said, and what we 

6 submi tted , the thing about it is , you know , what we ' re going 

7 to have to do anyway is we ' re go i ng to have to , as I wrote 

8 it isn ' t just a matter of supplementing because our 

9 objections are still there , that they ' re overbroad , they ' re 

10 not spec i fic about what they ' re looking for . 

11 What we need to do is actually confer about 

12 that , Jack , and have you narrow down and tell us exactly 

13 what you ' re l ook i ng for i n those areas , just like we 

14 suggested . So that ' s a different question than what time 

15 fr a me to col l ect . 

16 

17 

18 

MR . LOVEJOY : Okay . So sounds like we -

JUDGE HI LYER : That ' s Mr . Lovejoy . 

MR . LOVEJOY : Sorry . Thank you . l ' ve done 

19 i t twice to you now . Here ' s Mr . Lovejoy talking . 

20 It sounds l i ke we have not gotten the 

21 production we understood we were going to get from Mr . 

22 Samuelson . 

23 But l ' d like to address Zillow ' s points . We 

24 comp l ete l y agree with you that what we ' re dealing with here 

25 i s d i scovery requests that we ' ve propounded . And the case 
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1 i s ongoing . The requests were stated as continuing 

2 requests . We have made a request for updating of the 

3 production and that ' s what we should get . 

4 And the idea that we haven ' t identified any 

5 reason to go forward I think is a nonsta r ter , because you ' ve 

6 i dentified the rule that says we need to have a continuing 

7 production . 

8 And if we do need to get deeper into the 

9 facts than that , we are dealing with a case where our 

10 allegations relate to a l ot of Zillow business initiatives . 

11 Many of the allegations deal with Mr . 

12 Samuelson us ing Move confidential information to create 

13 Zillow ' s competitor to Li stHub . That competitor to ListHub 

14 was not announced until January of 2015 . It was not 

15 l aunched unt i l April of 2015 . So we ' re in some senses at 

16 t he beginning of the most re l evant time period . If we want 

17 to look at what Zillow has actually done with our 

18 conf i dential information , we need information that is up to 

19 date . 

20 And if you l ook at other areas of this case , 

21 the Trulia deal didn ' t c l ose until November . To the extent 

22 t hat it had anything to do wi th Move confidential 

23 i nformat i on , to the extent that the integration of Trulia 

24 and the benefits that Zi l low derives from it has to do wi th 

25 our damages claim , which it does , we need recent 
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1 i nformat i on . 

2 So our position is that your initial tendency 

3 or leaning on th i s motion is completely r ight . 

4 JUDGE HI LYER : r ' ll give Zi l low the last word 

5 on this one . 

6 MS . O' SULLIVAN : Okay . Two rebuttal points . 

7 Number one , we a r e s i mple asking the same rules apply to 

8 both sides . So i t ' s very troubl i ng to hear when we ask to 

9 supp l ementat i on from 10 of 50 custodi ans , 20 percent of what 

10 they did , that we had to show a particularized need and j ump 

11 through hoops to get any more documents . We don ' t have a 

12 singl e one after your order that we should get some , that 

13 they get a full scale supplementation . That just strikes us 

14 as a totally unfair process with different rules applying to 

15 both sides . 

16 Secondly , as to the specifics , Mr . Lovejoy i n 

17 his e x ample cites Trulia didn ' t close until November , but it 

18 was announced in July . So if there was some kind of 

19 misappropriation or i nformat i on given towards that , that 

20 would be a June or July or prior document . And they have 

21 documents that we have a l ready collected from that period . 

22 They give other examples about Retsly . That 

23 was announced in June and closed in July . 

24 And so they ' ve really are just fishing . And 

25 i f there are particul ar areas that could be justified for 
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1 additional d i scovery , we ' re will i ng to meet and confer and 

2 give them additional documents , just the way we ' re trying to 

3 extract those documents from them . 

4 But the not i on that we have a play by a 

5 different set of rules just does not seem fair at all . 

6 J UDGE HI LYER : Thank you . I know what you ' re 

7 tal king about because as I said , when I saw this come up I 

8 went back in my files and found the motion that was the flip 

9 side of i t . 

10 But aga i n , I just reiterate it was 

11 procedurally different . And you ' re right that in that case , 

12 by the t i me i t came to me , you had agreed -- you had made 

13 certain modifications to it with regard to dates and the 

14 number of custodi ans , et cetera . I wasn ' t involved in that . 

15 That ' s the way you brought it to me . And that ' s a different 

16 situation than when I' m just being asked whether or not Rule 

17 26(e) applies . I t does . And therefore , you will have to 

18 supp l ement . 

19 However , I also am going to require a 

20 post-mot i on meet and confer because I want you to go through 

21 these one by one . There ' s hundreds of them . And there wi ll 

22 be some that you ' ll say , "That doesn ' t apply anymore " just 

23 because of the call of the question , so to speak . 

24 So I ' m going to require that you meet and 

25 confer and go th rough and cu l l out the wheat from the chaff . 
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1 I don ' t expect to be involved in that process . If there ' s 

2 something e x traordinary I suppose you could come bac k to me . 

3 But I think that basica l ly I' m agreeing with 

4 Move that supplementation applies . I' m not going to say 

5 and you 're r i ght . You should be one on one with it , but 

6 that ' s not a reason for me to not apply the rule . But I ' m 

7 going to require a meet and confer after the fact so you can 

8 pear this list down . So that ' s the first one . 

9 The second one i s the p l aintiff ' s motion to 

10 compel Zi llow to produce the Retsly documents . And Move , 

11 I' m not quite su r e why we ' re here on this one because you 

12 filed a motion to compel on Requests for Production 45 , 46 , 

13 47 , 48 , 49 , 76 and 77 . 

14 And Zil l ow responded by saying you already 

15 reached an agreement before the motion it was filed or on 

16 the day the motion was f i led for 45 , 48 , 49 , 76 and 77 . 

17 So I guess I' m sort of questioning why I got 

18 -- I have to get involved in that . 

19 And that , then , as I understand it , left only 

20 two i ssues , which is whether the request for production 

21 asking for ident i fication of documents pertaining to when an 

22 event occurred should be interpreted to require all the 

23 documents and whether or not the business plan documents 

24 shou l d -- the Retsly bus i ness plan documents should stop on 

25 July 16th . So let ' s start wi th that . 
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1 Are those , as you understand it , the two 

2 i ssues that remain after you saw Zil l ow ' s response? 

3 And you might a l so explain to me why you 

4 included those other items in the motion when Zillow said 

5 they ' d a l ready agreed to do that . 

6 MR . LOVEJOY : Sure . Those are some of the 

7 i ssues . The -- i n this case unfortunate l y , some agreements 

8 have been sl i ppery , and we ' ve seen that happen already 

9 before you ' ve been involved . 

10 We had a motion about compelling production 

11 of responses to more recent discovery requests and the 

12 r esponse to that was , " Sorry , the old discovery plan stil l 

13 appl i es ." 

14 And we said, "What do you mean? We had an 

15 agreement that that was all changed . " 

16 And apparently we didn ' t have an agreement 

17 that that was al l changed . 

18 On this top i c , there has been a lot of back 

19 and forth . There ' s no question about that . And there was 

20 back and forth on April 1st . The back and forth has 

21 cont i nued up to today . 

22 We got a couple of e-mails from a Perkins 

23 attorney representing Zi l low today talking about what they 

24 will agree to do in terms of search t e rms and dates of 

25 collection . And there still is disagreement . There ' s a --
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1 I' m not sure if i t ' s a small or a large disagreement on the 

2 nature of the certain terms to be used , because it comes 

3 down to the syntax of the search terms . 

4 There continues , as far as I can tell , to be 

5 a disagreement about who the custodians are going to be 

6 because even in today ' s correspondence there is a statement 

7 by Zi llow that , " Look , it ' s just too late in the game for us 

8 to be adding custodians to the request ." 

9 We have asked that they sea r ch custodial 

10 documents for Brad Owens , Maria Seredina --

11 J UDGE HI LYER : These are all internal Zillow 

12 peop l e? 

13 MR . LOVE JOY : Yes . And then the two founders 

14 of Retsly , Joshua Lopour and Kyle Campbell . They have 

15 agreed to produce some documents from Mr . Lopour and Mr . 

16 Campbell . 

17 But I do not be l ieve that that agreement 

18 extends to a l l of the requests . And we believe that it 

19 shou l d expend to all of the Retsly related requests . 

20 And then as you identified , there is what I 

21 think is a quite significant issue , which is does the 

22 document product i on stop with documents on the date that the 

23 -- actua l ly I don ' t reca l l . Is it the date that the 

24 transact i on closed that they wa nt or the date that it was 

25 announced? But i t ' s July 16th , 2014 . We don ' t think that ' s 
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1 appropriate . And it rea l ly gets us back to the discussion 

2 that we just had . 

3 And aga i n , just because the transaction 

4 closed that day tha t doesn ' t mean that a l l of the evidence 

5 on mi sappropriat i on i s going to be before then , because in 

6 fact it ' s during the integration phase that you see what did 

7 Zillow actua l ly do wi th this company and how was 

8 conf i dential information used . 

9 So those are the issues that I believe are 

10 stil l in front of you , still live . 

11 J UDGE HI LYER : So all 45 , 46 , 47 , 48 , 49 , 76 

12 and 77 wi th regard to the document custodian? 

13 

14 

15 when or all? 

MR . LOVE J OY : The document custodian and --

JUDGE HI LYER : And then 46 and 47 regarding 

MR . LOVEJOY : I ' m sorry? 16 

17 J UDGE HI LYER : I' m shortening it up to their 

18 i nterpretation , i s you asked when something occurred . And 

19 so one document might demonstrate that . 

20 Your interpretation is no , that means all 

2 1 documents . 

22 So i s the d i spute now deciding who the 

23 document custodians are for five of the seven and what when 

24 or a l l means for the other two? Is that what it is? 

25 MR . LOVE J OY : And do we get documents past 
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1 July 16th , 2014 . 

2 JUDGE HI LYER : For everything? 

3 MR . LOVE J OY : For the requests that extend 

4 beyond that -- where are the documents mi ght be from beyond 

5 July 16th 20 1 4 . So for i nstance --

6 J UDGE HI LYER : I ' m confused again . 

7 MR . LOVE J OY : Sorry . 

8 J UDGE HI LYER : That ' s that I wrote down when 

9 I heard this the first t i me , and then I thought I figured it 

10 out . But maybe I haven ' t . 

11 MR . LOVE J OY : If you look back at the 

12 requests there -- for instance , there is a request that asks 

13 "When did you fi r st start meeting with Retsly ." Well , in 

14 all l ike l ihood , there probab l y isn ' t going to be much from 

15 past J ul y 16th , 2014 that is going to speak to that . 

16 However , as a practical matter , what we do 

17 with this whole batch of requests is we agree on search 

18 terms and custodi ans and we run them . And our contention is 

19 we ' ve got to have the right custodians . 

20 We have a l i ttle lingering disagreement about 

21 the terms , but I don ' t think it ' s something you need to 

22 weight in on . 

23 So we need to decide the right custodians . 

24 And then we need to decide are you going to 

25 l oo k for documents only up to July 16 , 2 01 4, or are you 
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1 going to look past that? 

2 So that ' s really the two issues we need help 

3 with , is do we include the founders of Retsly in our 

4 custodian list , and --

5 JUDGE HI LYER : You mean Zil l ow documents that 

6 pertain to the founders of Retsly , because we ' re tal king 

7 about Zi l low? 

8 

9 

MR . LOVEJOY : Yes . 

JUDGE HI LYER : Okay . 

10 MR . LOVEJOY : Ri ght . And do we get documents 

11 past July 16th , 2014 . 

12 And I ' m sorry . The other custodian that 

13 there ' s a dispute about i s Brad Owens , because I believe 

14 t here ' s no more dispute over the four th person we wanted to 

15 add to the l i st , who was Maria Seredina . 

16 JUDGE HI LYER : Okay . Let me hear from 

17 Zillow . 

18 MS . GASTON : Mary Gas ton for Zillow , your 

19 Honor . 

20 I would like to take them in order , starting 

21 with the ones that I think you recognized there was no 

22 dispute , at l east as of the time the motion was filed and 

23 the discussion that had gone back and forth , and that was 

24 all of the d i scovery requests other than 46 and 47 . 

25 Zil l ow met and conferred with regard to one 
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1 of them . We agreed on the phone that we would produce the 

2 responsive documents as requested . We got off the phone and 

3 i ndicated that we would i nvestigate and figure out what it 

4 would take to give them the other documents , and then 

5 communicated to them that we wou l d . 

6 It was only the day that we filed our 

7 opposition brief that they f i rst raised an issue about 

8 needi ng additional custodians . 

9 And it was only the day that we filed our 

10 opposition brief that they raised the issue about search 

11 terms . 

12 And that ' s why we included the section , you r 

13 Honor, about this is a rush to your Honor ; that meet and 

14 confer requirements have meaning , and if we ' re going to get 

15 through discovery in this case we need to meet and confer . 

16 Meet and confer means you have a good faith 

17 bac k and forth until no more progress can be reached . In 

18 this case , we ' re hav i ng back and forth . We thought that we 

19 had enti r ely agreed to what they requested . And it wasn ' t 

20 unti l th i s motion had already been filed and our opposit i on 

2 1 brief had been f i led that we learned no , there was an 

22 additional problem . 

23 So at best , the i r motion is premature . I 

24 would argue that the meet and confer requirements -- under 

25 the meet and confer requ i rements , Zillow did exactly what 
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1 the meet and confer requ i rements were intended to do , solve 

2 a dispute and not have to race to the courthouse . 

3 Do you have any more questions on those , your 

4 Honor? 

5 If I could turn , then , to -- and that ' s why 

6 I ' m not going to address the question that they ' re now 

7 asking for Brad Owens , general counsel at Zillow , for his 

8 documents because that wasn ' t in the mot i on , that wasn ' t 

9 part of our meet and confer . And that ' s the only reason I ' m 

10 not responding to it . If you want to hear on it -- okay . 

11 The second i ssue your Honor deals with the 

12 l et ' s just call the July 16th date the before and after 

13 date . In their motion , they even concede the fact that the 

14 July 16th date only appl i es to a single one of the discovery 

15 requests , and that ' s at page 11 of their brief , line 16 and 

16 1 7 . 

17 The only request that arguably covered a 

18 broader time frame 

19 J UDGE HI LYER : Hold on . I don ' t have the 

20 right one in front of me here . Page 9 , you said? 

21 MS . GASTON : You can start on page 5 . It ' s 

22 mult i ple pages , but start on 5 . If you look up on lines 4 , 

23 5 and 6 , starting at , for example -- I ' m sorry . Line 6 : A 

24 smal l un i verse of documents covering a four-month period 

25 between March 20 1 4 and June 2014 . 
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1 They ' re bas i cal l y conceding that the only 

2 relevant documents are essential l y four months , so there 

3 shou l d be no problem with us producing them . 

4 And if you turn to page 11 , they say , very 

5 spec i fically , most of the requests relate to a short time 

6 frame -- sorry , your Honor . Down at line 15 . And the only 

7 request that arguably covered a broader time frame is 

8 Request 77 . And 77 i s the one that states specifically 

9 with i n the request from January 1st to the present . 

10 And your Honor , the frustrating part of this 

11 i s we ' ve already agreed to provide documents on the business 

12 plans of Retsly up until February when the documents were 

13 collected . 

14 So again , there is nothing in dispute with 

15 regard to the one document request that asked for documents 

16 beyond that July 16 cutoff . 

17 Unless you have another -- any questions on 

18 there , I ' ll move to that final issue , and that ' s simply 

19 their document requests with regard to 46 and 47 were very 

20 spec i fic . They wanted documents that recorded when an event 

21 occurred . 

22 And your Honor , again , we didn ' t just provide 

23 them documents that showed when the event occurred as they 

24 requested . We a l so agreed to provide them the actual 

25 executed documents . So even though they had never in any of 
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1 thei r document requests asked for the NDA or the term sheet , 

2 we in fact provided i t . 

3 So I would submi t , your Honor , we l re really 

4 here arguing about whether 

5 J UDGE HI LYER : You prov i ded the nondisclosure 

6 agreement , you mean ? Is that what you l re talking about? 

7 MS . GASTON : Yes , as we l l as the asset 

8 

9 

purchase agreement has been prov i ded . I can l t recall all of 

the e xecuted documents . I think the r e was also another 

10 related document as part of the closing documents . 

11 So as opposed to Zillow refusing to produce 

12 documents and getting ca l led on a motion to compel before 

13 the spec i al master , your Honor , we tried very hard to 

14 cooperate . We went above and beyond in producing documents . 

15 These late or untime l y issues about custodians and 

16 additional search terms were not part of the motion to 

17 compel . They l ve only been recently raised . And again 

18 that l s what Rule 26 i s for . 

19 MR . LOVE JOY : 1 1m sorry . I should have 

20 printed i t up and brought it . But we got an e-mail today 

21 saying that Zillow is not go i ng to do a production beyond 

22 July of 2014 . And so to hear that we l ve agreed to do 

23 through February , it surprises me . And if 1 1m wrong , 1 1m 

24 wrong . But that l s what we l re looking for . 

25 MS . GASTON : I think the confusion you may 
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1 have is the request that we search for documents , for 

2 example , produce all internal communicat i ons pertaining to 

3 the proposed acquisition -- or acquisition , right . So we ' ve 

4 searched documents up through the acquis i tion date , 

5 right? That ' s what you ' ve a l ready gotten . Right? 

6 MR . LOVEJOY : Okay . 

7 MS . GASTON : And when I say the "acquisition 

8 date , " let me be clear on the record because I don ' t want to 

9 misspea k . The acquisition date was early June , June 3 , June 

10 4 , of 2014 . 

11 We actually agreed to produce documents 

12 r elated to the acquisi tion up through the middle of July 

13 when that acquisition was announced . 

14 So to the extent that in the meet and confer 

15 they were asking that those types of documents -- that we 

16 search for acquisition-related documents post-July , we took 

17 the position that ' s not appropriate . Why would there be 

18 any? And the request doesn ' t -- would certainly not suggest 

19 that . 

20 With regard to the one RFP that they asked 

21 for i t to be specifically extended , we agreed to do so . 

22 Does that -- I ' m hoping tha t the e-mail toda y 

23 was supposed to help , not make thing more confusing . So to 

24 the extent 

25 MR . LOVEJOY : I don ' t think -- i t doesn ' t 
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1 make things more confusing . 

2 Sorry . This is Jack Lovejoy again . 

3 It seemed entirely cons i stent with what we 

4 had been hearing before , that we have requested documents 

5 from past Ju l y -- yes , July 1 6th , 20 1 4 . And it did not 

6 sound like we were going to get them . 

7 J UDGE HI LYER : Okay . I am going to deny the 

8 

9 

motion . I think that Move d i d jump the gun . 

1 1m not going to deal wi th the issues of 

10 custodians . You l re going to continue try to work those out . 

11 And by deny i ng the motion 1 1m not 

12 overturn i ng . 1 1m ratify i ng what the parties have already 

13 agreed to with regard to 45 , 46 , 47 , 48 , 49 -- e xcuse me i 

14 45 , 48 , 49 , 76 and 77 . 

15 With regard to 46 and 47 , 1 1m going to deny 

16 those on the mer i ts , that I think they were adequately 

17 responded to . 

18 And I would just encourage counsel to flesh 

19 out all the i ssues before you bring a motion . 

20 Okay . So number three then is Zillow l s 

21 motion for reconsideration of the order compelling Zillow to 

22 produce the Trul i a acquisition documents . 

23 1 1m going to adjust my comments to Move 

24 first . So I think we al l remember what happened , which i s 

25 that this came to me original ly after the new case schedul e 
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1 had been issued and the tria l date had been moved , and there 

2 was a disagreement about whether or not you had reached an 

3 agreement and what the import of the trial court ' s intention 

4 was . 

5 And I encouraged you to go back to the trial 

6 court and clarify that , and you did . 

7 And the trial court judge said , " I didn ' t 

8 mean to overturn the app l e cart ," and if there discovery 

9 i ssues perta i ning to the schedule it goes back to me . 

10 So I gather Zil l ow ' s point is in that case 

11 you were three months and three days late from when the 

12 deadl ine was for promulgating written discovery . 

13 And you dea l t wi th a lot of issues in your 

14 brief , Counsel , but I didn ' t see where you really dealt 

15 strai ght up with why didn ' t you bring this issue up 

16 earl i er? Di dn ' t you issue the bank subpoenas earlier for 

17 Goldman Sachs or JP Morgan or whoever it was? 

18 So the i ssue was teed up . You knew about the 

19 merger . But I d i dn ' t th i nk you really dealt -- and if you 

20 did , I overlooked it -- with -- I mean , you could say " mea 

21 culpa ," but I don ' t even think you said that . Why didn ' t 

22 you deal with th i s earl i er? 

23 And forgett i ng the arguments of whether you 

24 had to , why didn ' t you? 

25 MR . LOVE J OY : By "dealing with it ," you mean 
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1 bring it to you? 

2 JUDGE HI LYER : Why didn ' t you issue your 

3 written discovery -- I think it was February 3rd of 2015 . 

4 I ' m just doing this from memory now . And the deadline was 

5 October 31st , wasn ' t it? So that ' s three months? 

6 MR . LOVEJOY : Go ahead . 

7 J UDGE HI LYER : I s this your take? 

8 MR . CASLIN : Yes , s i r . I get the joy of 

9 e xplaining this to you . 

10 JUDGE HI LYER : I don ' t think you were here 

11 when this happened , were you? 

12 MR . CASLIN : No , but I ' m going to take it 

13 anyway . 

14 This case , from our perspective -- and I 

15 recognize the defendants wil l disagree -- has been very 

16 frustrat i ng to f i gure out what happened on the other side . 

17 As the case began we had documents destroyed , 

18 already found by the court to have occurred . We had 

19 documents not be i ng produced . 

20 As we looked at what Zillow was doing , there 

21 was a strong bel i ef , and sti l l is to this day , that Zillow 

22 was recrea ting business l ines that looked virtually 

23 i dentica l to our own . And we attempted to figure out what 

24 was happening . I t ' s been more than a year we ' ve been try i ng 

25 to f i gure that out . 
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1 We are stil l, to th i s day -- just today we 

2 got another declarat i on with another piece of evidence in 

3 this case , which was some text messages from Kathleen 

4 Phil i ps . 

5 My overarchi ng point is this is a hard thing 

6 for us to figure out . Everything we learn about what Zillow 

7 has done on the other side we learn through the discovery 

8 process . And they c l aim everyth i ng i s confidential . 

9 They ' re doing a very good job in cla i ming everything is 

10 conf i dential and try i ng to keep it from us . 

11 But for us , it ' s difficult to figure out what 

12 when happened and piece together what has happened . 

13 And this theme , I think this problem will go 

14 on for a little bit l onger , your Honor . And in fact , th i s 

15 will spi l l a little bit i nto our discovery plan discussion . 

16 But I' d l ike to show you something we just discovered on 

17 Friday . 

18 MS . FOSTER : Your Honor , I have to object to 

19 documents be i ng presented for the first time at hearing . 

20 This is becoming a common approach , is to ambush at hear i ng . 

21 JUDGE HI LYER : I' m going to reserve that . 

22 What is this? 

23 MR . CASLIN : That is summary talking about 

24 documents not be i ng produced in the case and evidence not 

25 being produced in the case . And just as a point , Ms . 
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1 O ' Su l livan produced several documents at the hearing we were 

2 at last wee k . I became a little bit jea l ous of that . 

3 Evidence is sti l l coming out . And this is 

4 key evidence that we just uncovered on Thursday or Friday . 

5 And if you can give me a minute to expla i n it to you , I 

6 will , and show how it ' s very difficu l t for us to piece 

7 together what has happened in th i s case . 

8 And this is not the kind of case where on day 

9 one we know everything that ' s been done with our 

10 in format i on . It did indeed take time to figure out what had 

11 happened . And as documents were produced we pieced together 

12 t he story . So if you ' ll let me walk through this , it wil l 

13 just t ake a minute . 

14 JUDGE HI LYER : I s this pertinent to the 

15 Trulia theory? 

16 I mean i s this directly on point to the 

17 theory that part of the transition of Samuelson to Zillow 

18 was t he Trul i a acquisi tion , or is it on some other subject 

19 l ike burner phones or --

20 

21 

MR . CASLIN : No , it ' s not specific to burne r 

phones . It cove r s the whole case , and here ' s why : We 

22 discovered evidence on Thursday night -- I saw it on Friday 

23 morn i ng -- that Mr . Samuelson downloaded 719 documents . 

24 MS . FOSTER : Then let ' s have a meet and 

25 confer and d i scuss it before it ' s brought to a special 
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1 master . This is completely inappropriate . 

2 MR . CASLIN : Can I continue , please? 

3 JUDGE HI LYER : Well , 1 ' m go i ng to stop you 

4 for a second and say 1 ' m following the argument . And so I 

5 guess the message is , Be very careful , Mr . Special Master , 

6 before you c i rcumscr i be discovery , because you can ' t trust 

7 the other side . And you don ' t have to reply on the merits . 

8 But we ' re not talking about an issue about , 

9 you know , whethe r somebody handed over their computer . 

10 We ' re ta l king about a -- maybe the most prominent feature of 

11 your theory here , wh i ch i s that Samuelson ' s defection from 

12 Move to Zillow was d i rectly r elated to misappropriating the 

13 trade secret that Move had p l anned to buy Trulia right 

14 before Zi llow did . 

15 So i f you wan t to persuade me that there ' s 

16 some reason , which is the ca l l of my question , about why you 

17 were so l ate , you ' ve got to point to something specific and 

18 say , " On this day we found this piece of evidence , which for 

19 the first time opened our eyes that the Trulia thing was 

20 part of this case ." Show me something like that and 1 ' 11 

21 cons i der it . 

22 But if i t ' s just evidence which may be 

23 pert i nent to some other discovery issue or whatever , that ' s 

24 -- it needs to be real specific on Trulia . 

25 MR . CASLIN : Sir , I respectfully but strongly 
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1 disagree , and he r e ' s why : When part i es destroy evidence --

2 and that ' s what happened . There ' s a finding of fact by the 

3 Court that Mr . Samue l son deleted multiple devices . It ' s on 

4 page 8 of the prelimi nary injunction , a finding of fact that 

5 he deleted multiple devices . We ' re i n the dark on day one 

6 because we don ' t know what evidence he destroyed . 

7 So to say that we ' re late in figuring out all 

8 of the things that have happened when he got to the other 

9 side -- i t was p r etty clear that things were going to happen 

10 to us . They went out and buy Retsly . The Trulia thing is 

11 happening . They ' re recreating a ListHub . A lot of things 

12 were happening on the other side of the case . But we ' re at 

13 a distinct d i sadvantage with respect to all of them because 

14 he destroyed evidence . I t ' s a finding of fact . 

15 How can we tell you here ' s on March 6th the 

16 evidence that we saw when he destroyed it? And this 

17 document directly re l ates to his hiding and destroying of 

18 evidence . Our forensics --

19 JUDGE HI LYER : Does the evidence pertain to 

20 the acqu i sit i on of Trulia? 

21 MR . CASLIN : It ' s 719 documents , sir . I 

22 haven ' t been th rough all 719 . 

23 And it shows forensically that after he left 

24 the company he destroyed his Dropbox . This is something 

25 that ' s been i n our Gmail motion for a month and a half now . 
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1 He destroyed his Dropbox app l ication so we couldn ' t see it . 

2 And we forensically have gone back and 

3 recrea ted that application with Strouse Greenberg 

4 (phonetic) , one of the leading forensic firms in the 

5 country . And they determined on October 23rd , when he ' s 

6 beginning his discussions with Zi llow , he downloads 719 

7 documents , the crown jewels of the company , to Dropbox ; 

8 takes them off the company network , puts them on his 

9 personal e-mail account . 

10 And then on March 4th , the day before he 

11 l eaves -- so he r esigned on the morning of March 5th . So on 

12 March 4 , literal l y the day before , he e-mails his Dropbox 

13 credentials to h i mse l f at Gmail . It ' s very clear he 

14 down l oaded a tremendous amount of information . 

15 And it ' s also c l ear , which is why you are 

16 very suspicious and asking why we didn ' t bring this up in a 

17 clearer way earl i er , but to punish us because we haven ' t 

18 been able to figure out all the evidence that ' s been hidden 

19 on the other side is e xceedingly unfair to us . 

20 I haven ' t been through the 719 documents . It 

21 will ta ke me weeks to do that . I ' m sure the r e ' s something 

22 i n there about Trulia . 

23 JUDGE HI LYER : Just a second . I know you ' re 

24 anxious to r espond . 

25 MR . BARNES : Can we start with that finding 
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1 that evidence is being destroyed? Can we start with that? 

2 MR . CASLIN : Please don ' t raise your voice to 

3 me . It ' s on page 8 . 

4 JUDGE HI LYER : Hold on . I ' m not going down 

5 that path yet . I' m going to bring this back to the 

6 i mmediate issue i n front of me , which isn ' t globally who ' s a 

7 malefactor or anything l i ke that . 

8 Didn ' t you serve your subpoenas on JP Morgan 

9 and -- who was other investment bank? There were two of 

10 them . 

11 MS . FOSTER : Go l dman Sachs . 

12 JUDGE HI LYER : Goldman Sachs . There was no 

13 discovery deadline issue about those . So you must have 

14 known about the i ssue , because that was to get Trulia 

15 documents . But you didn ' t ask them for Trulia documents i n 

the deadl ine . Is that not correct? Am I wrong? 16 

17 MR . LOVEJOY : Judge Hilyer , the fact is that 

18 the old discovery plan had a deadline in it for serving 

19 requests for product i on on parties . 

20 It did not have a similar deadline for 

21 third-party subpoenas . 

22 JUDGE HI LYER : Okay . 

23 MR . LOVEJOY : So we did third-party subpoenas 

24 because that ' s a l l we could do at that point . 

25 Then we did a continuance that was agreed to , 
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1 and there was a l ot of t i t for tat that went back and forth . 

2 And our understanding was that part of the whole stipulation 

3 to continue the tria l date was that we were getting rid of 

4 the prel i minary dates , which meant we now have the 

5 opportun i ty to serve new discovery requests , which we did . 

6 And Zil l ow said we rre not going to respond 

7 because we believe those requests about Trulia are untimely . 

8 You said no , they rre timel y, and if you 

9 disagree , go to the Court . 

10 The Court said i t r s up to the special maste r . 

11 That rs why we rre back here saying you got it right . Now you 

12 just need to say it aga i n . 

13 JUDGE HI LYER : Well , one more thing . Thank 

14 you for the clar i fication , because I was blending 

15 thi rd-par ty discovery with first-party and second-party 

16 discovery . And I understand that now . 

17 But when did you serve -- this reques t for 

18 production to Zi l low was February 3rd , I think . 

19 

20 

MS . FOSTER : Correct . 

J UDGE HI LYER : So when did you serve those 

21 subpoenas to -- was i t around the same time or was it 

22 before? 

23 MS . FOS TER : Trulia was sometime in Decembe r , 

24 t he subpoena to Trul i a . 

25 And J P Morgan and Goldman , I don r t know . I 
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1 believe i t was early January . 

2 JUDGE HI LYER : Why did you wait until 

3 February 3rd? 

4 MR . LOVEJOY : Because that ' s when the 

5 cont i nuance happened . The o l d d i scovery plan got 

6 superseded . 

7 J UDGE HI LYER : I see . 

8 

9 

MR . LOVEJOY : Your Honor , if you ' ll recall --

J UDGE HI LYER : You 1ve answe r ed my question . 

10 I remember now . 

11 All right . Let me hear from Zillow . 

12 MS . FOSTER : Your Honor , we hear that this i s 

13 comp l icated , that they have to go through all the documents 

14 to f i nd the evidence to come b a ck to us . 

15 But in fact , with respect to Trulia , there is 

16 simpl y nothing compl i cated about their case . 

17 They say that it ' s obvious that something 

18 might have happened simpl y because of the timing , because 

19 they were having discuss i ons with Trulia prior to Errol ' s 

20 talki ng with Zil l ow that it was obvious as a result purely 

21 of that timing that something was wrong . 

22 They say that in the January 6th e-mail it 

23 was obvious that he must have been talking about Trulia 

24 rather than anything else , and that it ' s a smoking gun and 

25 so obvious . Wel l, we know they knew about it in August . 
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1 They printed it as part of their mot i on for reconsideration . 

2 The valuation arguments were in the public 

3 documents in July of 2014 . 

4 All of the arguments that they rely upon for 

5 Trul i a were known to them before the deadline . And what did 

6 they do? Their trade secret cla i ms , which were made 

7 November 17 , inc l uded Trulia . But yet they didn ' t issue any 

8 sort of request for production wi th respect to Trulia . 

9 Now we are at a point where we are trying to 

10 narrow the issues in the case and get this case to trial . 

11 We can ' t be going out and serving new requests for 

12 production . We need to be identifying what we need 

13 additional to what we ' ve got based upon what ' s been produced 

14 i n evidence and move forward . 

15 If we completely open this all up again , and 

16 we say you can ask new requests for production , such as the 

17 one we got here r ecently that go to all your direct feed 

18 efforts , or as we have here , all the documents relating to 

19 Trul i a , we ' re go i ng backwards , not forward . 

20 And there ' s no good cause that has been shown 

21 at a l l for why these requests for production weren ' t issued 

22 earl i er rather than i n February . 

23 JUDGE HI LYER : I don ' t think this motion 

24 i nvo l ves you guys . 

25 MR . BARNES : No . As long as you don ' t decide 
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1 this based on some idea that Errol Samue l son is destroying 

2 evidence , no . 

3 JUDGE HI LYER : Rebuttal? 

4 MR . LOVEJOY : Sure . Your Honor , we could 

5 have done with this already . We could have had documents a 

6 month and a half ago if they ' d respond . 

7 So this argument that we ' re getting to late 

8 i n the case to deal with this , I ' m not going to accept the 

9 blame for that . The requests have been outstanding for a 

10 l ong time , and we ' ve had to do a lot of briefing over the 

11 reques ts . And that energy could have been otherwise spent 

12 and we could have the documents . 

13 We did get some documents from them in the 

14 summer , that ' s true . We were not allowed to show a lot of 

15 the documents that we got in the ir first production to our 

16 clients . 

17 We got most of thei r documents after December 

18 1 . And again , we weren ' t al l owed to show most of those 

19 documents to our clients . 

20 So we d i dn ' t put everything togethe r and come 

21 up wi th all of our evidence i mmediately . Frankly , I don ' t 

22 think that that ' s the standard that you have to meet in 

23 order to get discovery in a case . 

24 If we gave them requests on February 3rd , 

25 then those requests are almost nine months before the trial 
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1 date . To say , "Oh , i t may be a central i ssue but you can ' t 

2 get any discovery on it because you onl y asked nine months 

3 before the trial date ," I th i nk i s terribly unfair . 

4 

5 

6 

7 

8 

9 

10 

MR . CASLIN : Can I make one small point . 

MS . FOSTER : We keep going back and forth . 

JUDGE HI LYER : One l awyer , Counsel . 

MR . CASLIN : It was mine . He stole it from 

me , your Honor . It ' s a fundamental point 

JUDGE HI LYER : All right . 

MR . CASLIN : -- because it ' s a reversible 

11 error po i nt , candidly . 

12 

13 

14 

We ' ve moved to file a second amended 

comp l aint in this case . In that complaint , we went into 

deta i l about our allegat i ons with respect to Trulia . It 

15 would be reversible error to deny us discover about a key 

16 allegation in a pleading that has actually nothing to do 

17 with--

18 JUDGE HI LYER : So Trulia is not mentioned in 

19 the first compla i nt , but it is in the second? 

20 MR . LOVEJOY : How could it be? Because we 

2 1 filed the first comp l aint in March , which was well before 

22 Trul i a happened . 

23 MS . FOSTER : But if I could , your Honor , just 

24 as we have wi th Rets l y and a l lowed discovery with respect to 

25 Rets l y , just as Trul i a was referenced in the trade secrets 
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1 and we have been mov i ng forward with that discovery , nothing 

2 that they ' ve identif i ed saying "We couldn ' t show our 

3 clients , we have had to go through a l l of this discovery ," 

4 after having done that , they sti l l have not identified one 

5 singl e p i ece of evidence that they ' re re l ying on and saying 

6 why they didn ' t do this earl i er . The fact of the matter is 

7 that they could . 

8 But even though it ' s untime l y , we did agree 

9 to produce some documents . We haven ' t been trying to strong 

10 arm them completely . We have given them documents with 

11 respect to the documents that we showed to you . We ' ve 

12 prov i ded them some addit i ona l documents . We ' re willing to 

13 engage in that . 

14 But we can ' t just open up the floodgates to 

15 all additional d i scovery with respect to this issue . We 

16 don ' t have t i me . We need to get going with depositions . 

17 And we should have been going with depositions already , but 

18 we keep gett i ng these new issues . 

19 

20 

JUDGE HI LYER : Okay . I think I have the ful l 

picture . I 'l l make a couple of comments because you all 

21 prov i ded a lot of case law that I read much of it for the 

22 first time when I got involved in this case about trade 

23 secret l i tigation . And i f you recall , we ' ve had the 

24 argument that in trade secret litigation you have to have 

25 more than just a bald-faced allegation in a complaint . 
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1 And I think that to be fair to both sides , 

2 that 1 ' m going to al l ow some limi ted discovery in this . And 

3 I say fa i r because number one , the fact that counsel 

4 represents to me that there are more specific allegations 

5 about Trulia in the second amended complaint is a factor , as 

6 you ' 11 see when we get to the discussion about the new 

7 discovery plan , because i t p l ays into my thinking there . 

8 That ' s the f i rst point . 

9 The second point is I think I need to be 

10 

11 

careful that I don ' t overstep my -- get out of my lane . 

not acting as a judge . 1' m acting as a discovery master . 

I' m 

12 And to effective l y preclude all discovery on one aspect of 

13 the plaintiff ' s claim is something I need to be very 

14 caut i ous about . 

15 On the other hand , I think the way you go 

16 about discovering th i s issue is really important to the 

17 trade secret interest . And l et me just give you an examp l e . 

18 When you ask a quest i on-- and this has come up in Retsly and 

19 with Tru l ia also . When you say , 1I Show me all communications 

20 about your thinki ng about why you went about doing this 

21 acqu i sit i on ,1I that ' s obv i ous l y a very interesting fishing 

22 expedition in terms of what your competitor is doing . And I 

23 think I think the concern that courts have about 

24 demonstrating more than just a bare allegation in trade 

25 secret cases comes from situations like that , because the 
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1 courts don ' t want to be used as a way for one competitor to 

2 stick their nose in the other compet i tor ' s tent . 

3 And I think that the way to handle this is 

4 I' m going to give you some pretty direct discovery , but I ' m 

5 not going to allow you to do the other theory that I ' ve 

6 heard Move say before , which is " We need to look at your 

7 actual business r easons for doing th i s so we can see if that 

8 makes any sense i n order to prove that it must have been 

9 Samuelson who ta l ked you into it because we don ' t think your 

10 actual " -- I ' m character i zing here . And I can be more 

11 specific with your d i scovery requests . 

12 So for i nstance , when Move asked the 

13 question , " Produce a l l documents " -- this is Request for 

14 Production No . 147 -- " Produce all documents created between 

15 January 1, 2013 and July 28 , 2014 that refer or relate to 

16 your reasons for initiat i ng or continuing merger discuss i ons 

17 with Tru l ia ," that ' s the kitchen sink and everything else . 

18 And I' m not going to allow that type of discovery for the 

19 r easons that I have anticipate just alluded to . 

20 But the three requests for production that 

21 are narrowly geared to a l low Trulia -- or e xcuse me ; move to 

22 explore this subject are 1 48 , 149 and 150 . 148 says , 

23 " Produce all documents created between January 1 , 2013 and 

24 July 28 , 2014 that analyze , discuss , or otherwise refer to 

25 the i mpact that your merger with Trulia would have on Move ." 
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1 I th i nk that ' s fair game . 

2 Request for Product i on No . 1 49 , " Produce all 

3 communications that Erro l Samuelson and/or Curt Beardsley 

4 had with Tru l ia regarding any proposed acquisition of 

5 Trul i a ." 

6 And No . 150 , " Produce a l l communications that 

7 Erro l Samuelson and/or Curt Beardsley had with you regarding 

8 Trulia before Ju l y 28th , 2014 ." 

9 I think Ms . Foster makes a good point that 

10 we ' re supposed to be narrowing the scope of the inquiry . 

11 But at the same time , I ' m hesitant to completely cut off 

12 Move from inquiry . 

13 And those are the ones , to me , that go right 

14 to the heart of the matter . 

15 As someone said earlier -- maybe it was 

16 Mr . Rascoff it ' s not a shock when you see one person , one 

17 entity acquire another one . So that fact doesn ' t mean much . 

18 But these particular discovery requests I think are narrowly 

19 tailored to allow you to exp l ore the question of whether or 

20 not you can trace some trade secret information that came 

21 from Samuelson that went into your theory that that ' s why 

22 Zillow acted when it did . 

23 So I' m going to give you those three 

24 discovery requests and none of the others . 

25 And if you ' re able to make a showing -- I ' m 
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1 not prejudging this at a l l . But if you ' re able to make a 

2 showing that there ' s some evidence that was hidden in the 

3 course of the case , then that would be a different matter 

4 altogether . 

5 MS . FOSTER : Can I ask one question , your 

6 Honor? 

7 As you know , there was an FTC investigation 

8 on the antitrust impact of the merger . There were a lot of 

9 documents created as a result of that analyzing the 

10 antitrust impact which goes i nto anticompetitive effect and 

1 1 antitrust injury on competitors . Can we ask tha t those 

12 antitrust documents be excluded? 

13 

14 tha t? 

15 

16 

JUDGE HI LYER : What ' s your position on 

MR . CASLIN : Why? 

MS . FOSTER : One , because it would be very 

17 burdensome , and I don ' t see i t goes to the trade secret 

18 i ssue here . It simp l y goes to the analysis of the antitrust 

19 review . 

20 

21 

JUDGE HI LYER : What ' s your theory on that? 

MR . CASLIN : My theory on why they shouldn ' t 

22 be able to r educe it? 

23 JUDGE HI LYER : I f you think they shouldn ' t be 

24 excluded, why shouldn ' t they? 

25 MR . CASLIN : If there ' s an in te rnal analysis , 
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1 your Honor , that talks about the industry and the impact of 

2 this merger on Move that was created in connection with the 

3 FTC i nqu i ry , I think it would be helpful for us to 

4 understand how they viewed their Tru l ia merger impacting 

5 Move , because ou r theory is that they did it to bloc k Move 

6 out , as you know . 

7 And I won ' t go i nto my l ong story , but we 

8 obviously th i nk we have a fa i r amount of evidence . This 

9 i sn ' t just a bare al l egation in a compla i nt . 

10 MS . FOSTER : I don ' t believe that that goes 

11 to trying to determine the trade secret allegation here , and 

12 falls square l y in the broader context of looking at reasons 

13 for pursuing or i nit i ating the acquisition . 

14 JUDGE HI LYER : So it ' s really 148 you ' re 

15 talki ng about? 

16 

17 

MS . FOSTER : Correct . It ' s only 148 . 

JUDGE HI LYER : How many documents do you 

18 think you ' re talking about? 

19 MS . FOSTER : I was not personally involved in 

20 that . Having been involved i n FTC requests , it ' s a lot . 

21 They are some of the most burdensome reviews ever . They are 

22 extraordi nar i ly burdensome . 

23 MR . CASLIN : It sounds , your Honor , like they 

24 go to the heart of our c l aim , talking about how that merger 

25 i mpacted Move . That ' s our theory of the case , is that they 
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1 executed that me r ger to block us from a merger with Trulia . 

2 So if there ' s analyses i nternally or e-mails 

3 talki ng about that issue in context of the FTC 

4 investigation , that goes to the heart of our case . 

5 JUDGE HI LYER : Blocking you from acquiring 

6 Trulia is different than ta king you out as you a competitor . 

7 Those are two different things . 

8 MR . CASLIN : I don ' t fo l low you . I ' m sorry . 

9 I honest l y don ' t follow that . 

10 MS . FOSTER : These documents go to issues 

11 such as what ' s the scope of the market here , what if it ' s 

12 broader , how wou l d it affect Move if it ' s narrowed or how 

13 did i t affect Move , what about their agent products and 

14 thei r buyer products , how is this going to impact them , who 

15 are the additional competitors in the marketplace . It goes 

16 on and on like that . 

17 And I really don ' t think they have any 

18 r elation to the trade secret claim here . 

19 JUDGE HI LYER : Mr . Caslin , what I ' m saying 

20 here is that like I said before -- I mean , the fact that 

21 the re were three major p l ayers in this industry and one of 

22 the major players decided to acquire another one for the 

23 competit i ve position it would put to them vis-a-vis the 

24 thi rd is not newsworthy . I mean , it ' s not that . 

25 What you have to show , I th ink what ' s 
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1 discoverable in this case , is that the reason why that 

2 happened or a material part of why that happened is because 

3 an employee defected and misappropriated trade secret 

4 in format i on , not just it had this effect on the market and 

5 that had that effect on Move . 

6 To me , this ta kes us from this narrowly 

7 tailored inquiry that I was trying to design to let you 

8 explore whether Samuelson and Beards l ey provided information 

9 that led to this vs . what ' s this going to do to Move in the 

10 i ndustry . 

11 MR . CASLIN : I thin k I failed , then , your 

12 Honor , in explaining to you that through the many briefs 

13 you ' ve had to read , our allegation is not based on the 

14 simpl e premise that when two of the three ma j or players i n a 

15 marketplace comb i ne i t has an impact on the third . 

16 It ' s the head of M&A for our company , 

17 l iterally the head of M&A , is talking to the CEO of our 

18 l arge compet i to r at night , is tex ting him , sends a long 

19 e-ma i l descr i bing how the major players , only th ree , are 

20 going to change . 

21 The r e ' s a series of e-mails where Mr . 

22 Rascoff , the CEO of Zillow , says , " I ' m in a board meeting ; I 

23 need you to help me make a decision ," and the guy who works 

24 for us as head of M&A and is deeply involved in negotiat i ng 

25 our merger wi th Trulia is literally at the Wilson Sonsini 
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1 l aw firm , jumps ship , and then immedi ate l y our 

2 arch-competitor Zillow changes course . 

3 And they do two things . They put in a huge 

4 offer , at the time , three and a half bil l ion , a huge 

5 premi um . The papers described it as a 70 percent premium on 

6 the stock pr i ce . 

7 

8 

9 Those c i rcumstances , in our view , establish a 

10 pretty good circumstantial case that what Mr . Samuelson d i d 

11 was tip off Zillow wi th our negotiations with Trulia . And 

12 part of our -- we ' d l ike to take discovery , and we believe 

13 we should be able to take discovery into why Zillow made 

14 that sudden decision to buy a company we were pretty close 

15 to merging wi th . 

1 ~ _ 

• 18 just a lawyer , so it doesn ' t matter what I think . You ' ve 

19 ruled . 

20 But now we ' re hearing even in the limited 

21 conf i nes that we ' re allowed to take discovery , which is 

22 their specif i c analyses of how this would impact Move , we ' re 

23 not even going to get most of that because it relates to an 

24 FTC i nqu i ry and might be burdensome . 

25 This is a substantial case . They have 
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1 l iterally dozens of l awyers on their team . And we had asked 

2 for this stuff a long , long time ago , months ago . If they 

3 had responded , we ' d already have it and we wouldn ' t be 

4 talki ng about last mi nute discovery requests . 

5 J UDGE HI LYER : So back to I have one question 

6 about we ' re talki ng about 148 . So when you said there a r e 

7 documents that perta i n to the FTC invest i gation , the FTC 

8 just investigates the business documents already there , 

9 right? 

10 You don ' t create documents for the FTC? 

11 

12 of--

13 

14 

15 

MS . FOSTER : No , we create -- there ' s a lot 

JUDGE HI LYER : Oh , is that right? 

MS . FOSTER : Yes . 

JUDGE HI LYER : Because they asked you 

16 questions or something? 

17 MS . FOSTER : Yes . They actually issue like 

18 requests for product i on , interrogatories . There ' s also 

19 white papers . There ' s a lot of back and forth with the FTC 

20 and the part i es , and then internally tal king about that . 

21 

22 

23 

24 

25 

JUDGE HI LYER : Were you the lawyer on this? 

MS . FOSTER : No , I was not . 

JUDGE HI LYER : Perkins was the law firm? 

MS . FOSTER : We were deal counsel . 

We were not antitrust counsel . 
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1 So I was able to see some of this , but I did 

2 not part i cipate personal l y . 

3 JUDGE HI LYER : I' m just wondering if this 

4 would be amenable to some sort of an in camera review for me 

5 to determine , once I see the documents , whether I think that 

6 they ought to be discoverable . 

7 MS . FOSTER : We l l , then we ' d have to go 

8 i dentify all of them . 

9 These aren ' t directed to the issue of did we 

10 purchase it because of a tip . This is now that we ' ve 

11 decided to do the merger , what would the impact be on Move 

12 and competit i on i n general , and that bac k and forth with the 

13 FTC , the internal discussions of that . 

14 And all I ' m talking abou t excluding are the 

15 documents that relate to that FTC antitrust inves tigation . 

16 If there are documents separately , I 

17 understand that they wou l d be responsive . We ' d produce 

18 t hose . 

19 But I just believe that , one , most of those 

20 would be privileged wor k product anyway , so why put us to 

21 the burden of identify tha t had analysis . 

22 But two , they aren ' t directed toward the 

23 trade secret issues . 

24 MR . CASLIN : They also impact damages , your 

25 Hono r , because at tr i al of this case I ' m going to be tal king 
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1 about -- let me give you an e x ample . Our internal analyses , 

2 when Move and Tr ulia were considering a merger and talking 

3 about a merger , our i nternal ana l yses sa i d this is going to 

4 save us $100 , 000 , 000 over the next several years . 

5 After the head of M&A for us jumps ship and 

6 goes over to them and they suddenly buy Trulia -- I mean it 

7 happens so fast -- they put out a press release that 

8 l iterally says we ' re going to save $1 00 , 000 , 000 . Word for 

9 word what we were go i ng to do and then what they ' re going to 

10 do . 

11 And at the tria l of this case our various 

12 damages e xperts are going to talk about how this impacted 

13 the market in a macro way and also specific to these 

14 companies . And i t sounds like these documents are highly 

15 relevant to that , a market analysis of what the market is 

16 going to look like afterwards . 

17 So i t doesn ' t just go to why they did or did 

not buy Trul i a . It also goes to damages as well . 18 

19 JUDGE HI LYER : Do you want to respond to the 

20 damages argument? 

21 MS . FOSTER : We l l , these aren ' t really 

22 damages questions that they ' re asking here . It ' s the impact 

23 the merger wi th Trul i a would have on Move . 

24 And the ones I ' m seeking to exclude aren ' t 

25 the ones that are again outside of the antitrust analysis . 
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1 All I ' m seeking to e xclude are the ones that 

2 are with the FTC ana l ysis that go to the anticompetitive 

3 effect of the me r ger talking about market definition issues , 

4 talki ng about whether Move ' s inc l uded or not included within 

5 that market . Again , I ' m not seeking to exclude anything 

6 other than those FTC ant i trust documents . 

7 So to the extent that there ' s documents that 

8 talk about that tha t Mr . Cas l in i s referring to for damages 

9 purposes , those would be produced . 

10 MR . CASLIN : Just so we don ' t lose context 

11 here , we ' re talk i ng about an exception within an exception 

12 now . And we ' re gett i ng very little already with respect to 

13 Trul i a . So to further e l iminate the narrow category that 

14 we ' re already getting is inappropriate in our view . 

15 And then secondl y , if there ' s a dispute among 

16 the various experts i n this case about what impact this 

17 merger had on the market , I think Zillow ' s summary to the 

18 U. S . government i s probably a very , very good way to figure 

19 out or to determi ne what Zil l ow believed what impact this 

20 would have on the market . These sound like maybe the best 

21 documents for us to determine what impact this had on the 

22 marketplace for analyzing our damages . I ' m not going to 

23 rebut the po i nt about th i s not -- you don ' t have to say this 

24 i s a damages RFP for it to be a damages RFP . It talks about 

25 the i mpact on the market . 
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1 JUDGE HI LYER : I' m going to set this one 

2 aside and come back to it at the end . 

3 All right . The fourth one i s defendant 

4 Zillow ' s mot i on for reconsiderat i on of order granting 

5 plaintiff ' s motion to compel on the non-web communication 

6 serv i ces . 

7 Okay . So this has to do with what I said at 

8 the hear i ng about after I ru l ed that Zil l ow did have to 

9 i nclude with i n the d i scovery the bus i ness related e-mails on 

10 their noncompany e-mails . 

11 And I think I may have used the word 

12 " certified" i nartful l y because I was tal king in a different 

13 context than the rule ta l ks about . And I did not 

14 deliberately mean to say that lawyers had to certify 

15 differently than the civ i l rules provide , because the civ i l 

16 rules are fa i rly clear that the lawyer only has to certify 

17 that a good faith inquiry has been made . They don ' t have to 

18 personal l y certify that i t ' s accurate . So to that e x tent , 

19 I' m i ncl i ned to think that Zillow has a point . 

20 However , I ' m concerned about the 

21 i mplementation of th i s order because of some of the language 

22 i n here about how Zi l low is going to do this vis-a-vis its 

23 employees . And I don ' t think -- so to go back to the lawyer 

24 thing , I didn ' t mean the lawyer had to be the guarantor here 

25 or put their bar card on the line for what the client does . 
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1 That was inartfu1 if I led you down that path . 

2 But on the other hand , I read somewhere that 

3 Zillow is go i ng to ask its employees whether or not . And 

4 that ' s not sufficient either . 

5 Because I made sort of a sa r castic comment 

6 that someone read back to me about saying I didn ' t create 

7 that problem . And what I was saying was if someone uses 

8 their personal e-mai l for business , the cry of privacy was 

9 not compelling to me because they invited the problem by 

10 mixing the two . 

11 But whereas I don ' t want the lawyers to have 

12 to guarantee this with their bar card , so to speak , I ' m a l so 

13 not satisfied with what Zillow is saying about what it ' s 

14 going to do . 

15 And I think what Zillow needs to do -- and 

16 I ' m also not requiring , at least , and I don ' t think Move i s 

17 asking for this yet , is that Zillow has to take everybody ' s 

18 hard drive and do what you d i d to Samuelson . I ' m not say i ng 

19 that . 

20 But I think Zil l ow ' s got to do more than just 

21 ask them for it , which is very permissive sounding . I th i nk 

22 Zillow needs to at least direct its employees to provide 

23 copies of business e-mai l s on their personal e-mail . 

24 So maybe that was resolves it if I slice it 

25 that way by saying it ' s not the lawyers , it ' s the client . 
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1 But the c1ient ' s got to do it in a way that is directive , 

2 not sort of permi ssive . So i t ' s your motion . 

3 MS . O' SULLIVAN : Katie O ' Su 11ivan for Zillow . 

4 Thank you . 

5 You ' re spot on , Judge Hi lyer , on 

6 certification . And I th i nk we frank l y mi sunderstood you . 

7 And I was the one that brought up 26{g) earlier , and I was 

8 all ready to argue 26(g) doesn ' t require certification of 

9 comp l eteness . 

10 And I loved finding the article by the 

1 1 chairman emeritus of Jenner & Block , and we took his advice , 

12 saying , " Do not , we counsel you , certify the production as 

13 comp l ete ." 

14 JUDGE HI LYER : This is the second time you ' ve 

15 been hoisted on your own petard . All this prolific writing . 

16 MR . CASLIN : The first time it was entirely 

17 my fault . And they cited me again this week , and I have 

18 been instructed not to write anything ever again . 

JUDGE HI LYER : Use a pseudonym . 19 

20 MR . CASLIN : I will . 1 ' 11 be a Perkins Coie 

2 1 l awyer . 

22 This can be on the r ecord . This was Mr . 

23 Solovy . Mr . Solovy passed away last year . He was our 

24 chairman . And he wrote that article after a long trial in 

25 Flor i da i n which most of our firm was involved . But we were 
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1 plaintiffs in a case in which a substantia l company was 

2 hiding and destroying documents . So I think that that 

3 article appl i es directly here . And if you go and see Mr . 

4 Solovy ' s adv i ce -- and I rea l ize I ' m stealing your time and 

5 I' m going to give it back to you , I promi se . In the article 

6 he says , Wel l, jus t the cert ification is sort of meaningless 

7 because how can the l awyer confirm that and promise his or 

8 her bar card that every singl e document was found? Instead , 

9 make the lawyers certify what they ' ve gone . I have gone to 

10 t his person and this person . And that ' s what he suggests . 

11 We actually agree wi th your concern . And 

12 maybe we don ' t have that much of a fight here . But we are 

13 concerned that Zi llow is not going to do its normal approach 

14 to documents tha t are on the Gmail and Dropbox and 

15 non-Zillow serve r s . 

16 And in their reply brief , they even say it . 

17 Page 5 says , "As to the former , i t ' s reasonable for Zillow 

18 to rely on their counsel , and Zillow should not be required 

19 to certify d i scovery efforts of another party ' s attorneys ." 

20 These aren ' t other parties . These are Zillow 

2 1 employees us i ng non-Zillow based servers for Zillow work . 

22 And we r espectfu l ly think that Zillow should be r esponsib l e 

23 for obta i ning these documents . 

24 And I d i d cut in , and I apologize , Katie . 

25 J UDGE HI LYER : So are you f ine with what I 
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1 said? 

2 MR . CASLIN : Nearly , except I ' m really 

3 nervous about who is going to do the search and what they ' re 

4 going to do . But I believe so , yes , sir . 

5 

6 

JUDGE HI LYER : Go ahead . 

MS . O' SULLIVAN : Thank you . 

7 If you l ook a t the Ka t ie Ga l ipeau declaration 

8 submitted with our motion , I think it suggests that we ' re 

9 doing more than just asking . And to be perfectly clear to 

10 your Honor , we are doing more than just asking . 

11 So if you look at the motion and supporting 

12 declarat i on , do you have that? 

JUDGE HI LYER : I've got it here . 13 

14 MS . O' SULLIVAN : So Galipeau paragraph 10 , in 

15 l ight of the March 30 order , counsel for Zillow is working 

16 to ident i fy which if any addi tional Zillow custodians used 

17 web-based commun i cat i on services for Zillow business 

18 purposes . 

19 So step one , we ' re tying to see from our 

20 existing product i on , do we happen to have in the re like a 

21 SteveBerkowitz@hotmai l on our site . And if we do , we are 

22 going to those specific custodians -- because your order was 

23 l imited to custodians -- and saying , " We ' ve got there 

24 personal e-mail r eference . I f there ' s anything else , we 

25 need it ." So it ' s very much directive . 
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1 And it ' s not just l i mited to personal e-mail 

2 accounts . As th i s paragraph 10 goes on to say , it ' s Dropbox 

3 and others . And if we f i nd responsive documents , we produce 

4 them . 

5 Our one hes i tation i s we don ' t want to , 

6 because we think we have no l ega l right , to say , "Give me 

7 your Gma i l password " and we 'l l be the ones to look through 

8 there and find what ' s responsive , because the legal standard 

9 here on control i s basically do we have a right to demand 

10 the documents . 

11 And we think we do have the right to demand 

12 and direct the Zi llow work documents . But we have no right 

13 to d i rect and demand the purely personal . 

14 So I th i nk that ' s just the one thing we 

15 wanted c l arity on . And we didn ' t read your initial order to 

16 say that we had to get their entire Gmails . 

17 But we are very much directing the production 

18 of any other respons i ve documents they have in their 

19 personal e-mails or the other , quote/unquote , web-based 

20 serv i ces . 

21 And I don ' t want to cede all my time . If I 

22 breathe , Mr . Cas l in may start talking again . 

23 But this motion also brings up something that 

24 we spent a lot of work to try to get to the bottom of . And 

25 we briefed it and we gave it to you all , the other side , all 
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1 part i es and your Honor this morn i ng before noon . So I don ' t 

2 know how much time you ' ve had to go through it . But 

3 JUDGE HI LYER : All I read was reply briefs . 

4 I s that what you ' re talk i ng about? 

5 MS . O' SULLIVAN : We put in two new 

6 declarat i ons today on th i s motion . And i t relates to the 

7 burner phone . It re l ates to --

8 JUDGE HI LYER : Oh , yes . I did read that , 

9 yes . 

10 MS . O' SULLIVAN : -- what really permeates so 

11 many of the motions for today , that the defendants , plural, 

12 are hiding documents . 

13 And it ' s very lard to prove a negative . But 

14 we have jumped through all kinds of hoops to try to 

15 conc l usively determine that there ' s no missing phone . I 

16 have a quote from our March 11th hearing . Mr . Caslin sa i d , 

17 "There ' s another phone and we don ' t have it ." 

18 And I think I raised my voice only because 

19 you did l ast time? 

20 J UDGE HI LYER : You know , I think I ' m real 

21 fami l iar with the state of the record on this . And you 

22 stil l don ' t agree on this , and there ' s still a couple of 

23 i ssues why the text messages don ' t show up on the account i ng 

24 from the App l e phone . 

25 But you don ' t have to -- I ' m not going to 
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1 rule on i t , and you don ' t have to br i ef i t anymore and you 

2 guys don ' t have to say it anymore un l ess you want to . 

3 But at some point I ' m past rhetorical . I ' m 

4 i nto the specifics here , you guys . I' m i nto the specifics . 

5 So let ' s just leave that as it may . And I ' m not ruling on 

6 the burner phone or why the text messages don ' t come up . 

7 MS . O' SULLIVAN : And we ' re not asking for 

8 ruling to get into the specifics . Al l we were trying to 

9 show is that the -- there was a l ink to this 778 phone 

10 number . 

1 1 JUDGE HI LYER : I understand . You have an 

12 explanat i on and they don ' t completely buy it , and that ' s 

13 where the lawsuit is right now . 

14 MR . SLIN : I' m exercising great restraint . 

JUDGE HI LYER : you r re doing that . 

MR . CASLIN : It r s very difficult . 

15 

16 

17 JUDGE HI LYER : But there ' s about 500 pages of 

18 unrestra i ned stuff over here . 

19 So what about the specific issue here? Are 

20 you satisfied with c l arifying the order to say that Zillow 

2 1 will direct thei r emplo yees to produce the web-based and the 

22 l awyers will then certify that there was a diligent effort 

23 made as you normally do under the rule? Is there anything 

24 wrong with that? 

25 MR . CASLIN : We r re pretty close . One thing 
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1 I' m concerned about i s I heard Ms . O' Sul l ivan say that 

2 they ' re going to talk to the i r employees and ask them about 

3 thei r pe r sonal e-mai l accounts . And we don ' t think that 

4 that ' s the appropriate way to 

5 

6 

J UDGE HI LYER : I sa i d "direct ." 

MR . CASLIN : Direct to them? 

7 J UDGE HI LYER : They ' re going to direct their 

8 employees to produce the i r professional stuff , business 

9 stuff on the i r communication -- non-web e-mail and 

10 Dropbox and all that other stuff . They ' re going to direct 

11 them . 

12 What else can we do? 

13 The only th i ng else we could do , but I don ' t 

14 think you ' d gave me l ega l authority , is to basically do what 

15 I made Graham & Dunn do -- or actually Graham & Dunn offered 

16 to do it with Mr . Samuelson or the lawyer does it , but she 

17 cited me some case law that says you don ' t have a showing to 

18 do that here . 

19 And I think in the other instance with Mr . 

20 Barnes , he volunteered to do it . I was never in this 

21 situation saying "Can you make me do it or not? " 

22 So I don ' t think I can make them do it , do 

23 you? 

24 MR . CASLIN : I think the one thing we could 

25 add to the certification we just discussed is some specif i cs 
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1 about who they l ve ta l ked to and who they have directed . And 

2 that was in the article that was quoted to us that said this 

3 i s what shou l d happen in this circumstance . And the article 

4 even cites some cases 

5 J UDGE HI LYER : Well , we l ve i dentified the 

6 custodians . So tha t l s who they l re going to direct . 

7 MR . CASLIN : Okay . It will be easy to put 

8 i nto the certification . And the reason i s because we do 

9 and 11 m not going to get into it -- we do have strong views 

10 about document destruct i on . 

11 J UDGE HI LYER : I understand . 

12 MR . CASLIN : And we still think there l s 

13 documents out there . 

14 And because it i s relevant to this motion , i f 

15 I could have two minutes of your time , because it is --

16 JUDGE HI LYER : Wait . I just want to know 

17 with the rel i ef , aren l t we there? Aren l t we done here? 

18 MS . O' SULLIVAN : If I could just make sure so 

19 we don l t quibble over it and then say we don l t want to wa i ve 

20 i t . We don l t want another motion for reconsideration . I 

21 would ask any ce r tif i cat i on required of the lawyers for 

22 Zillow be limited to the reasonable inquiry language that is 

23 i n Rule 26(g ). 

24 JUDGE HI LYER : Yes . There l s a little bit of 

25 a finesse on that because of this method that we l re using . 
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1 I think you need to -- well , let me just say 

2 I th i nk a reasonable inquiry inc l udes your client -- knowing 

3 what you r cl i ent did , inquir i ng as to what your client did 

4 to implement this order . That ' s a reasonable inquiry , is to 

5 ask your client , " Have you in wr i ting directed these 

6 employees to produce these? " That ' s what it would 

7 be . Everybody agree? 

8 

9 

MR . CASLIN : Al l right . Yes , sir . 

MS . O ' SULLIVAN : Is the mot i on then 

10 technica l ly granted? 

1 1 JUDGE HI LYER : I t ' s denied in part and 

12 granted i n part . 

13 

14 

MS . O ' SULLIVAN : Thank you . 

MR . CASLIN : And then we ' ll quibble . 

JUDGE HI LYER : You do a very good job of 15 

16 coming up with orders after I ' ve ruled . I think we ' ve on l y 

17 had one prob l em with that . 

18 So that ' s No . 4 . 

19 And now we ' re going to tackle the new 

20 discovery plan and then tack l e the protective order one 

2 1 l ast . And then I have to come back to that one issue . 

22 So here ' s my beginning take on this , and then 

23 you can tell me what differing views you may have . 

24 MR . CASLIN : Your Honor , is it okay to take a 

25 five-minute break? 
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1 JUDGE HI LYER : Let ' s take a ten-minute break . 

2 (Recess . ) 

3 JUDGE HI LYER : Okay . The new discovery plan . 

4 Obviously , we have a new party . We have a new amended 

5 complaint . But 11m not going to just carte blanche reopen 

6 discovery . We l re go ing to be more targeted at it than that . 

7 So my inclination , before I get reactions , is 

8 to just give you guidance now as to what would for sure 

9 establish good cause , wh i ch would be discovery pertaining to 

10 a new party ; discovery primarily targeted at a new claim; 

11 discovery pertaining to allegedly undisclosed evidence ; 

12 discovery that is a follow-up to other document discovery , 

13 although I guess there ' s sort of an attenuation argument 

14 there , but to the extent that one document leads to another 

15 document . And that ' s a nonexclusive list . So that ' s the 

16 first th ing . 

17 With regard to depositions and just deadlines 

18 in general , bearing in mind that you have an October 26th 

19 tria l date , 11m inc l ined to say that any new written 

20 discovery for which good cause is demonstrated would need to 

21 be served by Apr i l 30th . That ' s ten days . 

22 But again , i t ' s not the universe . It ' s the 

23 new claims , the new parties . So it seems to me that ' s 

24 doable . 

25 If there are objections -- there is sort of a 

BUELL REALTIME REPORTI NG , LLC 
SEATTLE 20 6 . 28 7 . 90 66 OLYMP I A 3 60 . 534 . 90 66 SPOKANE 50 9 . 62 4 . 32 61 NAT IONAL 80 0 . 8 46 . 6989 

S~1425 



Hearing - 4/20/2015 

Page 66 

1 scenario that Move gave i n its brief about the normal course 

2 of events and how long things would take , which is a good 

3 point . But i f there are objections based on no good cause , 

4 then I would like to have an accelerated schedule for those 

5 objections . So i t ' s different than the normal discovery 

6 objections . And I think we could ask for those within ten 

7 days -- or look at a calendar ; maybe the tenth is a weekend 

8 -- by the 11th . 

9 I d i dn ' t see any reason -- you know , in a 

10 perfect world you do all the written discovery , and then you 

11 do the fact witnesses , and then you do the experts , and then 

12 the damages experts l ast , et cetera . But it ' s not always a 

13 perfect world . 

14 And I don ' t see any reason why you can ' t get 

15 started taking depos i tions , particularly since the defendant 

16 says they ' re ready to take depositions . I think you need to 

17 spend some fair amount of time conferring before you bring 

18 me into i t , and hopefully you won ' t at all about the order 

19 of the depos i tions . It certainly seems to me you ' re going 

20 to want your damages people to come at the latter end . 

2 1 Obviously your experts should come at the latter end . 

22 But bas i cal l y the deadlines that I was 

23 contemplating was starting fact witness depositions on May 

24 4th , expert depositions on July 15th . And it ' s going to 

25 take a lot of cooperation among counsel to figure this out 
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1 because -- you know what , it wou l d anyway , though . We ' re on 

2 a tight time frame . But these cases always require a lot 

3 cooperat i on . And good lawyers -- I can play with you guys 

4 what was done to me as a medi ator . Good lawyers work these 

5 out . Someone came in to a mediation one time and said to 

6 me , "A good mediator wou l dn ' t have given me this proposal ." 

7 So I ' ll use this tr ick wi th you all . So that ' s generally 

8 what I ' m thinking . 

9 I guess whi l e you ' re at it , I ' ll go ahead and 

10 tip my hand on the next one also . I don ' t see anything 

11 spec i al about the deposition of Rachel Glaser as to why that 

12 shou l d be postponed or not taken up within the course of 

13 this discovery schedule , number one . 

14 But the 30 Ib) (6) deposition that tracks 

15 I nterrogatory No . 4 needs to be postponed . And we can ta l k 

16 about for how long . 

17 And I was a l so contemplating -- when I -- on 

18 the earl i er motion there was a follow-up to Interrogatory 

19 No . 4 that asked for the specific instances of 

20 misappropriation . And I cou l dn ' t find in my notes what I 

21 had said about that , but my recollection was tha t I said 

22 tha t that ' s to follow at some later time in discovery . 

23 And what I ' m th inking is that the 30 1b) (6) 

24 designat i on that bas i cal l y t racks In t errogatory No . 4 as for 

25 misappropriations needs to come after -- not at the very 
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1 beginning . I t should come by maybe the middle the May so 

2 that we have a had a chance to d i gest al l the written 

3 discovery . 

4 I don ' t think it ' s sufficient to say , well , 

5 give me a 30(b) (6) designation now and then if we find more 

6 stuff we ' ll redepose that person . It ' s not an efficient way 

7 to litigate the case . 

8 So that ' s sort of a jumble of things for you . 

9 And can someone remi nd me , did I not set some 

10 kind of a schedul e? 

11 There was Interrogatory No . 4 , and then the re 

12 was another discovery request that asked about the specif i cs 

13 of misappropriation , wasn ' t there? 

14 

15 think . 

16 

17 

MR . CASLIN : You ' re thinking of damages , I 

JUDGE HI LYER : Oh , damages . 

MR . CASLIN : One was about actions of 

18 appropriation from them to us , and then the other was 

19 damages . 

20 On the first one you said denied but without 

21 prejudice . And then we amended , and they ' re going to ask us 

22 again and we ' re going to work through that . 

23 And the second one , you said at this juncture 

24 you have to give them categories of damages . 

25 JUDGE HI LYER : Right . I was confusing that . 
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1 So just to comp l ete my thought pattern on 

2 this , I think that that 30 (b) ( 6) des i gnation on " Give me all 

3 the evidence on your cla i ms " needs to be after the document 

4 discovery has been completed . 

5 But I don ' t think we have to wait on all of 

6 the other depositions . I th ink there are some depositions 

7 we can get out of the way , Rache l Glaser being one of them . 

8 But I th i nk that particular one ought to wait until you ' ve 

9 got the best chance to have a fu l ly i nfo rmed deposition . 

10 

11 

12 

13 

Whose motion was it? Yours? 

MR . CASLIN : Yes , s i r . 

JUDGE HI LYER : So what do y ou think about --

MR . CASLIN : Can we start with the 

14 depositions since we just spoke about it and it ' s fresh i n 

15 our minds? 

16 

17 

JUDGE HI LYER : Sure . 

MR . CASLIN : On the Rachel Glaser one , I ' ll 

18 wave the white f l ag and we ' l l get dates and give them over . 

19 On the 30 (b) ( 6) I will respec tfully ask for a 

20 few moments . 

2 1 It ' s not just documents that we need . What 

22 we ' re be i ng asked to do i s they ' r e going to ask us to put 

23 forth a witness to testify to what they did . And that logic 

24 i s what ' s causing the p r oblems here . 

25 And I think it ' s not just after documents . I 

BUELL REALT IME REPORTING , LLC 
SEATTLE 206 . 287 . 9066 OLYMPIA 360 . 534 . 9066 SPOKANE 509 . 624 . 3261 NATIONAL 800 . 846 . 6989 

SM1429 



Hearing - 4/20/2015 

Page 70 

1 think it ' s a l so l ater in the deposit i on schedule so we can 

2 at least ta ke a few of their deposit i ons so we can 

3 unde r stand what they did and the i r story under oath of what 

4 they did before we have to put forth our witness telling 

5 them what they d i d . In other words , have them tell us and 

6 we ' l l te l l them . I think the whole thing is a waste of 

7 time , but at least schedule i t in that manner . 

8 And I want to make clear th i s isn ' t the first 

9 time they' ve done th i s . This is a 30(b) (6) notice from last 

10 year . They already deposed witnesses from our side . 

11 J UDGE HI LYER : On the injunction , or on that 

12 show cause hearing , or what? 

13 

14 2014 . 

15 

16 Apri l. 

17 

18 

19 hear i ng . 

20 

MR . CASLIN : These happened in September of 

MR . LOVE JOY : No . He ' s just misspeaking . 

MR . CASLIN : I apologize . 

JUDGE HI LYER : That was for the injunction 

MR . CASLIN : Right . But still , there were 

2 1 depositions at the beginning of the case about what the 

22 evidence of misappropriation was . 

23 J UDGE HI LYER : But that ' s because you wanted 

24 an injunction , r i ght? 

25 MR . CASLIN : Yes , sir . What I ' m saying is we 
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1 shou l dn ' t have one at the beginn i ng , one in the middle , and 

2 one at the end . 

3 If we ' re go i ng to do it , we should do it 

4 right so that at least we have a l l their documents and also 

5 time to absorb them . 

6 And this is the time , I think , to talk about 

7 all the documents that are still missing from the defense 

8 side and also that leaves time to take some of their 

9 depositions . So I ' m only asking for maybe six weeks so I 

10 can get more of that information in to prepare my witness 

11 for basically , again , te l ling them what they did . They know 

12 what they did . 

13 And getting documents is important . And I do 

14 want to talk about this . And I recognize that it ' s new . 

15 I t ' s new to me . But at the l ast hearing , Katie brought 

16 several -- sorry ; Ms . O' Sull i v a n brought several new 

17 documents and passed them out and talked about them . 

18 What th i s is is a forensic report I got on 

19 Friday that reveals that in l ate 

20 MS . FOSTER : I want to submit my objection 

21 for the record . 

22 JUDGE HI LYER : I ' ve got it . 

23 MR . CASLIN : In late October of 2014 , 

24 Mr . Samuelson used Dropbox to download 7 -- let me get the 

25 number r i ght -- 1 4 documents to his private Dropbox account . 
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Some of those documents -- I haven ' t actually 

2 haven ' t been through all of them yet . But this was done 

3 right as he began speaking with Zillow . We have -- none of 

4 t hem have been produced to us in this case despite the fact 

5 that he clearly has them in his Dropbox account . They ' re 

6 very key documents -- as you ' ll see if you go through , l ' ve 

7 given you some examp l es -- of business strategies , data 

8 consistent wi th what the whistleblower said last week . 

9 And the day before he leaves the company , on 

10 March 4th , he e-mails his Dropbox credentials to himself . 

11 This is the same day he dele ted his iPad, the same day he 

12 deleted his i Phone , the same day he did a number of things 

13 designed to hurt us and we think steal our information . 

14 And so we do need time to figure out where 

15 the documents are . I t ' s not li ke documents are going to 

16 just end in a few weeks and we can put forward . This wil l 

17 take weeks to source through all the forensic analysis . 

18 We ' re just getting a lot of this stuff for the very first 

19 time in the case . 

20 So that ' s why 1 ' m asking for at least six 

21 weeks on the 30 1b) (6) of us tell ing them what they think we 

22 did . 

23 On the discovery plan --

24 J UDGE HI LYER : 1 ' m sorry . Six weeks from 

25 when , from now? 
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I think it would 

2 be more appropriate near the end of the fact depositions . 

3 I n other words , we depose Mr . Samuelson , we depose 

4 Mr . Beardsley , we depose Mr . Rascoff and the fact witnesses 

5 on their side . 

6 And then we ' re required to -- we ' re going to 

7 amend our interrogatory response already . I ' ve already 

8 promised that to you and to them . 

9 And then we put forward our witness and say , 

10 " Here ' s what we think you did" based on all the evidence 

1 1 we ' ve just taken in through documents , interrogatory 

12 r esponses and th rough depositions . Here ' s our case of the 

13 actual mi sapprop r iat i on . I thin k that ' s the fairest . 

14 Because I th ink --

15 JUDGE HI LYER : So specifically when -- this 

16 30(b) (6) deposit i on that is teed up right now , when is it 

17 again , do you th i nk? 

18 MR . CASLIN : You suggested mid-May , and I ' m 

19 asking until the end of July . That would give them a ful l 

20 Augus t and some of September if they want to do any 

2 1 follow-up discovery based on what they learn during that . 

22 They already have the information in our 

23 updated I nterrogatory 4 response . 

24 And they ' re going to have it again later on 

25 i n d i scovery when we update that again . 
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JUDGE HI LYER : And that ' s primarily based on 

2 your content i on tha t you don ' t have all the documentary 

3 evidence now and you think it wi l l take that long to get it , 

4 or are you saying someth i ng different , which is we should be 

5 able to go through d i scovery and see how the testimony 

6 shakes out at different depositions and place it in the 

7 middl e or at the end of that pack? Which is it? 

8 MR . CASLIN : It ' s both of those things . And 

9 you ' ve said i t much move succinctly than I did . 

10 Those are the two reasons why our 30 (b) (6) 

11 tell i ng them what they d i d should happen near the end of 

12 discovery , not the beginning . 

13 With regard to the discovery plan generally , 

14 the practica l reality of what you ' ve outlined , while on 

15 paper it makes a l l the sense in the world , is just going to 

16 resu l t in a tremendous amount of more litigation over 

17 whether or not something , you know , is properly tied back 

18 under the two or three reasons you said good cause would 

19 e xist for new discovery . 

20 And so we think a much shorter period that 

21 would al l ow to us serve discovery -- even just the next ten 

22 days we can fina l ly get things out -- would be more 

23 appropriate , and I think in l ight of the amended complaint 

24 i s appropriate under the circumstances . So that ' s our 

25 reaction . 
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JUDGE HI LYER : So just to be fair , though , if 

2 I were to do that , g i ven the squabble we just had a few 

3 minutes ago about the Trulia documents , i f you were in their 

4 shoes , wouldn ' t be you be worried about all kinds of 

5 Trul i a-type i ssues , yet things that date back to the 

6 beginning al l of a sudden be i ng prol i ferating? 

7 Isn ' t that -- is that any way to manage this 

8 case , to say , " Well l et ' s just go back" ? That just stri kes 

9 me as more chaot i c than case management . 

10 MR . CASLIN : I think we ' re at the end of 

11 figuring out which roads should be run down and determined . 

12 We ' ve spent the last few months really 

13 digg i ng deep into the documents and looking at what is in 

14 the case and what ' s i mportant to us . So there ' s not going 

15 to be a new Trul i a or a new Retsly or a new ListHub . We 

16 generally have our theor i es set now . 

17 Now that could change a little after we 

18 depose some of their people and learn more . But right now I 

19 think they ' re set . 

And I look i t from my shoes . Here ' s my 20 

21 shoes , your Hono r : They destroyed evidence . It ' s a find i ng 

22 of fact i n the case . Their entire computer system for 

23 Mr . Samuelson is gone . And so we ' ve been in the dark for a 

24 year trying to f i gure out what they did . 

25 And we fina l ly get a forensic report after 
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1 l ooki ng -- this came off of one of h i s computers that he 

2 wouldn ' t give back to us . And he sw i tched out the hard 

3 drive , it looks l ike . So we finally had a forensic analysis 

4 done of that , and after a long t i me and a lot of hard work 

5 figured out he was indeed us i ng Dropbox and he sent his 

6 Dropbox credentials to h i mse l f on the very last day he 

7 worked for us . He ' s clearly doing something wrong . You 

8 don ' t do that un l ess you have some sort of motive to do 

9 something wrong . 

10 So from our shoes , i t ' s not fair to say at 

11 the beginning of this case you should have known exactly 

12 what roads to run down . 

13 And I ' m defending Mr . Lovejoy here because he 

14 was t he one trying to figure all this out last fall . I j ust 

15 came in to the case i n January wi th some fresh eyes , and 

16 we ' ve together f i gured out what we should be focusing on . 

17 But i t ' s rea l ly unfa i r to him that he should have figured 

18 all this out back in the beg i nning when there was evidence 

19 not coming out , whether or not it ' s hidden or not , and 

20 actual evidence destruct i on . This is not a case where we ' re 

21 just alleging it . It ' s a finding of fact . He deleted his 

22 computers . 

23 JUDGE HI LYER : All right . Let ' s hear from 

24 Beardsley and Samuelson first . 

25 MR . BARNES : It ' s kind of hard for me not for 
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1 raise my voice when I hear that . 

2 To start with , there ' s never been a finding 

3 of destruction of ev i dence . There ' s never been testimony 

4 taken . Samuelson was excluded from the hearing when it was 

5 discussed . 

6 The finding talks about one thing . The night 

7 before he left , what he did was he was trying to separate 

8 his personal stuff , financia l, medical , religious and other 

9 stuff , separate his personal stuff from the stuff that Move 

10 would need to go forward , his replacement would need to go 

11 forward , from a business standpoint . All of this is about 

12 trying to separate h i s personal stuff from his business 

13 stuff . 

14 And what he did do was go out of his way to 

15 make sure his successor would have the stuff he needed . So 

16 that ' s what he d i d . 

17 He cleaned his stuff , but first he made sure 

18 he transferred the information that Move would need to go 

19 forward . We ' re talk i ng about that night . That ' s all we ' re 

20 talki ng about . 

21 Now what happened after that , as Jack , I ' m 

22 sure wil l remember , and I know he ' ll be honest enough to 

23 tell us all , is what happened was we were trying to find a 

24 way to return the computers and keep the personal stuff out . 

25 We suggested, fo r instance , giving it to their expert so 
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1 they cou l d develop search terms . 

2 And what we heard back from Jac k wa s no , 

3 the r e ' s a real standard protocol . We own it . 

4 I ' m not sure that they own all the 

5 i nfo r mat i on on it about a guy ' s medical history , his 

6 religious -- his church . I ' m not sure they own all that . 

7 But that ' s what happened . I t didn ' t come 

8 back unt i l -- what happened was and then we hear unt i l 

9 the court ordered it . Well , here ' s what really happened : 

10 What we did and we couldn ' t get -- and we couldn ' t get a 

11 standard protocol that people observe in these cases all the 

12 time . So we had to move to the j udge and say , " Judge , 

13 separate this out . " There ' s a standard way to do it 

14 supported by our expert who said, " Look , it ' s easy to do . " 

15 The judge denied that motion . And of course 

16 once that happened , we turned the computers over . 

17 Now the other computer they ' re talking about 

18 i s the Dell computer sitting under his bed . What happened , 

19 Samuelson didn ' t have that . He turned it over to a vendor 

20 to do the very same thing , trying to separate the persona l 

2 1 stuff from the business stuff . That ' s all that ' s happened 

22 there . 

23 Now I don ' t know about this stuff . I do see 

24 a reall y eas i ly observab l e pattern that what we get is stuff 

25 l ike this right when they ' re in the middle of a hearing . We 
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1 get an anonymous tipster . We got th i s when we walk in here . 

2 

3 tell you what . I won ' t tell you what . 

4 JUDGE HI LYER : Mr . Savitt? 

5 MR . SAVI TT : Let me make th ree points if I 

6 could . 

7 Firs t wi th regard to the deposition , I 

8 submi t , your Honor , i t ' s not appropr i ate to delay our 

9 depositions , the deposit i ons that we ' ve now noted and that 

10 we said we wanted in accordance with the rules until after 

11 the plaintiffs take the depositions they want . In other 

12 words , what they want to do now is dictate the order of the 

13 depositions . And I don ' t see why they get to do that . 

14 And I think I need to correct a 

15 misapprehens i on . At least it ' s not where I ' m coming from . 

16 Your Honor sort of characterized the depositions as "Give me 

17 all of the evidence that supports your claims ." And 

18 Mr . Casl i n characterized it as "Tell us what you did . " No . 

19 I t ' s not that at all . 

20 I want to know what the claim is . Because 

21 what the trade secrets are -- basically what we ' ve heard so 

22 far as to what the trade secrets are is i t ' s , "Well , 

23 eve rything was in your guys ' heads ; everything you guys 

24 know ." And t hey have put down on paper -- and I ' m 

25 struggling to get up to speed , I will tell the Court . 
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JUDGE HI LYER : I t takes a while to read that 

2 in terrogatory answer . 

3 MR . SAVI TT : There ' s a trade secret list that 

4 has 1 00 . And some of them -- there are a couple of them in 

5 there that are sort of specific . Most of them, though , are 

6 incredibl y vague . They don ' t give you any idea what the 

7 trade secret is . 

8 And it ' s the same in the interrogatories . 

9 And this gets at exactly Mr . Cas l in ' s letter , which I read 

10 over the last few days and was submitted with one of 

1 1 J UDGE HI LYER : His article , you mean? 

12 MR . SAVI TT : His article . Because what he 

13 tal ks abou t -- obviously Mr . Caslin has a practice in which 

14 he represents defendants in these matters as well -- is a 

15 defendant who doesn ' t get na i led down right at the outset 

16 what exactly the trade secrets are that are allegedly be i ng 

17 misappropriated i s an idi ot -- that ' s sort of what his 

18 l et ter says -- because otherwise you l re going to be flail i ng 

19 i n the dark and the plaintiff is going to be free to sort of 

20 change what the trade secret is , change up that , change up 

21 this . 

22 And the not i on that Mr . Bea rdsley should have 

23 to s i t for h i s depos i tion without knowing e xactly what the 

24 trade secrets are that he al l egedly misappropriated is just 

25 flat unfair . 
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Aga i n , i t ' s not what he did he needs to be 

2 told . What he needs to be told i s what are the trade 

3 secrets . 

4 And aga i n , what pla i ntiffs have done to date 

5 -- and Mr . Caslin al l udes to this in his article , too . He 

6 says , " You know wha t they ' re going to try to do , they ' re 

7 going to try to say something really broad and really vague . 

8 And don ' t let them get away with that ." 

9 And that ' s why I be l ieve counsel for Zillow 

10 today has sa i d -- or in this notice has said, We ' re not 

1 1 going to argue anymore about those interrogatory answers or 

12 argue anymore about these lists because I think we ' ll be 

13 argu i ng about that until the sun explodes . Rather , let ' s 

14 get a witness in a chair so they ' ve got to answer some 

15 questions and see what they ' re saying . 

16 And aga i n , i t ' s not about what the evidence 

17 i s . It ' s about what are the trade secrets . 

18 And Zil l ow i dentifies one that ' s of 

19 part i cular importance to me i n their papers . There ' s an 

20 allegation that Mr . Beardsley stole a presentation from 

2 1 Move . But nowhe r e are we to l d what the -- they obviously 

22 know what -- and they say Move employees went and saw it . 

23 Well , I ' m entitled to know what the presentation is you ' re 

24 talki ng about . 

25 And this applies with about -- you know , if 
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1 you go down the l ist of trade secrets they ' ve identified, it 

2 appl i es with regard to many of them . 

3 So we as the defendants , to prepare our 

4 clients to testify and prepare our defense , are entitled to 

5 know what the lay of the land is there as to what is 

6 claimed . So that ' s -- I might have been long-winded but 

7 that ' s point number one . 

8 Point number two , I think your Honor is spot 

9 on on the good cause on the state of discovery . We ' re going 

10 to have wrangling amongst us regardless of whether or not we 

11 have no standard or not . I think giving us guidance that 

12 this is the kind of discovery the special master is incl i ned 

13 to f i nd appropriate i s the r i ght way for us to go . 

14 And then the final point , hopefully as 

15 short-winded as I was on the last , one of the problems I 

16 have is I sort of look at the papers in this case , and your 

17 Honor may have seen that in my -- in the short submission 

18 that I put in on this . I t ' s every time -- in every single 

19 motion it begins with , " Defendants stole all of this , 

20 defendants cheated here ." 

21 And we have to respond to that because , I 

22 mean , we can ' t let it go . And that ' s where I think Mr . 

23 Barnes is coming from here and why it ' s so troubling to h i m. 

24 I don ' t read that finding -- we all can read 

25 i t d i fferent l y . I don ' t read it as a finding that there was 
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1 an intentional destruction of ev i dence . 

2 I read i t as a find i ng that the court was 

3 troubled by something that got destroyed and haven ' t figured 

4 out why or how it happened . It certainly doesn ' t say 

5 "destroyed evidence ." It makes very clear that there were 

6 deletions to certain documents . And look , we all read it . 

7 But it ' s obviously Mr . Barnes ' job to defend 

8 Mr . Samuelson , not mi ne . 

9 The r e ' s been no finding or anything close to 

10 a finding that Zi llow destroyed any evidence . 

11 The r e ' s been no finding or anything close to 

12 a finding that my cl i ent did anything with improper motive 

13 or improper designs . 

14 And when we talk about defendants , sometimes 

15 i t applies to one defendant and not the other . Either we ' re 

16 going to be at every single hearing trying to back out and 

17 parse out th i s defendant did this , this defendant did that , 

18 or e l se we ' ve got to stop th i s every single time repeating 

19 the same stuff that I hear your Honor saying is not relevant 

20 to your decisions . 

21 JUDGE HI LYER : Thank you . Zillow? 

22 MS . FOSTER : Your Honor , I ' m really tired of 

23 the theatrics . I f the p l aintiffs here really want to 

24 uncover evidence , if they have concerns , they would be 

25 talki ng to me . They wou l d not be waiting to lay stuff in 
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1 front of you . They ' d be talking to me . And we ' d be 

2 resolving it because that ' s what I do . I hear an 

3 allegation , we do our due di l igence , we take care of it . 

4 This is not about getting information . This 

5 i s about sitting here to defame Zillow , Beardsley , and 

6 Samuelson . And I really object to that . And I object to 

7 the entire record on that issue . 

8 With respect to the discovery plan , your 

9 Honor , first of all , with respect to the 30(b ) (6) , the issue 

10 i s that for months we have been asking to know what the 

11 claims are . When we were in front of your Honor with 

12 respect to the ac tua l misappropriation Interrogatory No . 4 , 

13 you said you had a , quote , expectation that i t would be 

14 supp l emented . 

15 At that hearing we objected to the Beardsley 

16 presentation . We said , " You know the Move employees . You 

17 know the actual presentation , the event . You know the 

18 actual document you claim to be misappropriated . Tell me so 

19 that I can then go do my defense ." 

20 We have lots of other e xamples where they say 

21 they know th i s , but the y ' re not telling us . 

22 I spoke with Mr . Caslin about it afterwards 

23 when he first came in . I asked him , " Well , what 

24 presentation was it? Where was this done? " 

25 And then we got a supplemental r esponse . Now 
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1 did that supplementa l response go into any of the specific 

2 claims and g i ve me more i nformat i on about them? No . It did 

3 e xactly what Mr . Cas l in said in his article . It dumps a 

4 bunch of information . In fact , i t was a cut and paste f r om 

5 thei r motion for approva l of the second amended complaint , 

6 just so that they can say they gave a second supplemental . 

7 We 're not getting addit i ona l information . 

8 And I ' m facing a discovery cutoff date of September 8th . 

9 I ' ve got pr i mary witness disclosures May 

10 26th . 

11 And I ' ve got expert witnesses that have to 

12 get prepared . 

13 Now some of this , clearly , the Move employees 

14 know . But I told them l i sten , I ' ll give you -- I ' ll let 

15 them see these documents because you tell me that the zPro 

16 plan misappropriated your trade secrets . But then you g i ve 

17 me a list of 80 that you cla i m are implicated . Well , I look 

18 at them and they ' re the thoughts of our chairman of the 

19 board John Hanauer (phonetic ). They ' re things like our 

20 advertis i ng plan . They ' re Fi nd A Realtor . 

21 And I ' m going what does Find a Realtor have 

22 to do with zPro? 

23 I can ' t prepare a defense unless I understand 

24 their claims . And once I understand their claims , I can 

25 say , okay , this i s the trade secret issue . Now I know I 
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1 need to explore this . 

2 But what they ' re saying is no , wait until the 

3 end of July -- which by the way , that ' s way past my primary 

4 witness disc l osures . That ' s after expert discovery starts . 

5 -- and then I can start preparing my defense . How am I 

6 supposed to prepare my wi tnesses when I don ' t know the 

7 claims asserted against them? 

8 We can ' t keep doing this , because you know 

9 what ' s going to happen? I ' m see i ng they keep hiding the 

10 ball . They keep holding back evidence . And then they ' re 

11 going to give it to you i n a hearing rather than give it to 

12 me so I can prep my witnesses . They ' re going to wait unt i l 

13 the very end of this case when I don ' t have time for a 

14 defense . 

15 I need to pursue that 30(bl ( 61 . And if 

16 they ' ve got additional information , later , fine . That is 

17 real l y f i ne , you r Honor . But let me have a witness so I can 

18 try to understand these claims , and fran kly , debunk some of 

19 them , because I think what they ' ve done is just thrown stuff 

20 on paper . They have no i ntention or belief that some of 

21 these are misapp r opr i ation . And only by getting a witness 

22 i n front of me can I cul l that type of claim from someth i ng 

23 that is that needs to be pursued and defended . The end 

24 of July i s s i mply too late . 

25 With respect to the issuance of discovery , 
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1 I' m fine with what your Honor has sa i d . Good cause , which 

2 you ' ve stated , is genera l ly i n l i ne . 

3 The one thing I wou l d say is I ' m very 

4 concerned about the supp l ementat i on . The rule says that you 

5 can have a new request for supplementation . In my 

6 experience , what that means i s you ident i fy new material 

7 i nformat i on or changes , things l i ke that . And it ' s 

8 targeted . 

9 What you ' ve ordered is very broad . If we 

10 cont i nue this al l the way down through to September 8th , 

11 we ' re go i ng to be in a terrible position in this case . And 

12 both of us can be . You know , I can issue a supplementat i on 

13 request to them . 

14 But at present , we ' ve got a completely 

15 unlevel playi ng field . They collected their documents March 

16 30 . We collected ours between October -- excuse me ; August 

17 and November and produced those . We ' re being expected to 

18 supp l ement a l l the way through April . But your Honor has 

19 already ruled that I can ' t get information on those 

20 misappropriation cla i ms . So--

21 JUDGE HI LYER : I' m sorry . What are you 

22 talki ng about now? 

23 MS . FOSTER : We had previously come to you 

24 and said, listen , they ' ve produced documents with respect to 

25 their misappropr i ation c l aims up through March 30th . We 
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1 need them to produce documents at a l ater date because 

2 there ' s going to be i nformat i on in there that reflects , one , 

3 i t ' s no l onger a trade secret or , two , they ' ve modified 

4 their plan so that there ' s no damages . 

5 JUDGE HI LYER : You ' re talking about the flip 

6 side of the motion we were talking about earlier? 

7 

8 

9 

MS . FOSTER : Yes , I am . 

JUDGE HI LYER : Okay . 

MS . FOSTER : And your Honor , I need that 

10 in format i on . And maybe we d i dn ' t phrase it as a 

11 supp l ementat i on , and maybe we need to send that request out 

12 and then come back . 

13 JUDGE HI LYER : I t wasn ' t a supplementation . 

14 I t was on a motion to compel the first time that we dealt 

15 with it . 

16 MS . FOSTER : And if that ' s the case , then 

17 I' ll issue a request for supplementation and we ' ll do it 

18 t hat way . But we need a level playing field . Because we 

19 can ' t have a situation where --

20 JUDGE HI LYER : You need a finish line that ' s 

21 the same for both . 

22 MS . FOSTER : Exactly , your Honor . We really 

23 do . We can ' t have this . 

24 And frankly , we really need a finish line 

25 that doesn ' t end on September 8th . 
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1 Now there may be certain material things that 

2 come up , and I would agree that we talk about it and say , 

3 yes , you rea l ly do need this because of XYZ . Maybe it ' s an 

4 updated financia l statement . That ' s what happens in these 

5 cases al l the time . 

6 But we do need a finish line and it has to 

7 apply to both parties for that supplementation . 

8 Glaser we ' ve ta l ked about , and proceeding 

9 with deposit i ons . 

10 JUDGE HI LYER : Let ' s talk about I ' ll go 

11 back to you . Give me your responses to some of the 

12 deadl ines that I suggested . I suggested, for instance , that 

13 i f there ' s any new written discovery that it be done -- sent 

14 out by April 30th . Any prob l em with that? 

15 MS . FOSTER : I ' m fine with that , your Honor , 

16 and I' m fine with the ten days . 

17 JUDGE HI LYER : What about you guys? If you 

18 uncover something and you say " We didn ' t have access ," 

19 that ' s separately analyzed . 

20 MR . CASLIN : We ' re okay with the deadline . 

21 We respec tfully disagree that ' s some burden 

22 we have to meet before we can issue written discovery after 

23 there being a new pleading . But the date , we ' re okay with , 

24 your Honor . 

25 MS . FOSTER : The question I have , your Honor , 
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1 i s there is some existing discovery that the plaintiffs have 

2 i ssued . We presented some of that . These time frames , the 

3 ten days , we may be i nto it . 

4 JUDGE HI LYER : I don ' t know what you ' re 

5 talki ng about . 

6 MS . FOSTER : So for example , they issued , I 

7 believe l ast week , some new discovery requests , requests for 

8 production . Some of them are really quite broad . I bel i eve 

9 they wou l d agree that there ' s no good cause for some of 

10 those . 

11 But to the e x tent we do have to come back and 

12 argue that there ' s good cause , I ' m just wondering when the 

13 ten days wou l d begin to run . Can we say that it beings to 

14 run as of today? 

15 JUDGE HI LYER : You ' re taking up my suggestion 

16 that we have a separate trigger for the good cause , then? 

17 We don ' t just wait 30 days for the objections? 

18 What do you think about that? 

19 MR . CASLIN : I ' m okay with that . Again , I 

20 respectfully disagree with good cause , but the timing ma kes 

21 sense . 

22 MS . FOSTER : Okay . 

23 MR . CASLIN : From the date of -- I ' m sorry . 

24 You ' re talking about document requests --

25 JUDGE HI LYER : I' d say ten days from today , 
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1 not ten days from when it was served for something that ' s 

2 already served . 

3 MS . FOSTER : Right . 

4 MR . CASLIN : We ' re okay with that . 

5 JUDGE HI LYER : And I realize that you wanted 

6 to start deposit i ons right away . But I suggested that 

7 depositions would start -- I think I said May 4th . 

8 MS . FOSTER : As a practical matter , I doubt 

9 that we could get any noted before then . 

10 JUDGE HI LYER : And do you think that you guys 

11 can figure out a deposit i on schedule among the lawyers? 

12 I mean -- I guess that ' s kind of a moot 

13 point . You ' r e going to have to try . So why tal k about it 

14 beyond tha t , I guess . 

15 And then so this finish line if you will , 

16 t his sort of drop dead date for discovery , when do you th i nk 

17 that should be? 

18 MS . FOSTER : We need to get started on it 

19 right away . So i t can ' t be a future date . I would say 

20 J UDGE HI LYER : Why can ' t it be a future 

21 date? 

22 MS . FOSTER : Because it ' s a lot of work . If 

23 we put it out and we can ' t even get started --

24 J UDGE HI LYER : Why don ' t we say now like June 

25 30th . That ' s the freeze line . 
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1 MS . FOSTER : I ' d make it April 1 , your Honor , 

2 because again , it ' s going to take us time to actually 

3 collect the documents , get them processed , and get them out 

4 there . And i f we ' re going into depositions in May , we can ' t 

5 wait . We ' ve got to get that work done . Both of us need to 

6 supp l ement immedi ate l y . 

7 J UDGE HI LYER : So you think supplementation 

8 shou l d f i nish --

9 MS . FOSTER : We ' d collect as of and produce 

10 as of April 1. 

1 1 MR . CASLIN : I think April 1 is past , isn ' t 

12 i t? 

13 MS . FOSTER : Yes , but you collect and then we 

14 produce through Apri l 1 . 

15 All I want to avoid is just waiting . We ' re 

16 twiddling our thumbs waiting for that date . And it only 

17 pushes the information getting collected faster? 

18 JUDGE HI LYER : Do you have an opinion about 

19 that? 

20 MR . LOVEJOY : Well , one of the things I 

21 ment i oned before is that Data Dashboard launched on April 

22 7th . So we ' re interested in what happens with the launch 

23 the Data Dashboa r d . 

24 But to get back to the general suggestion of 

25 Apri l 1st , I don ' t see why that ' s an easier date to work 
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1 with than April 1 9th , wh i ch i s now past . 

2 MS . FOSTER : 1 ' m fine wi th that . 

3 J UDGE HI LYER : What ' s your date you 

4 preferred? 

5 MR . CASLIN : June 30th , the one that you 

6 i dentified , your Honor? 

7 J UDGE HI LYER : And what about you guys , 

8 talki ng about the end po i nt of supplementation? 

9 

10 

11 

MS . FOSTER : We can ' t wait . 

MR . BARNES : Making it today is acceptable . 

J UDGE HI LYER : Okay . And then the case 

12 schedule already said the discovery cutoff is September 8th , 

13 right? 

14 All right . Were you done? 1 ' m sorry . I 

15 didn ' t mean to interrupt you . 

MS . FOSTER : 1 ' m done , your Honor . 16 

17 J UDGE HI LYER : Do you want to make any more 

18 comments about the d i scovery plan? 

19 MR . CASLIN : Do you want me to respond to the 

20 various allegations that went around? 

21 J UDGE HI LYER : I don ' t really want to hear 

22 the argument about destroying evidence , if that ' s what you 

23 mean . 

24 I want to talk specifics about how we ' re 

25 going to manage the case . 
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1 MR . CASLIN : Then let ' s talk about --

2 J UDGE HI LYER : And l et me add one more thing . 

3 My observation about this is I' m going to interrupt you , 

4 actually . I ' m going to tell you my take . My take generally 

5 i s I think in commercial cases , the deal is in the 

6 documents , a l most always . And I think it ma kes a lot of 

7 sense to say let ' s get the document discovery done . But 

8 i t ' s not going to be perfect , a nd I ' m not saying that I am 

9 going to hold it all down for that . But I generally like 

10 that idea because I think commercial cases tend to rise and 

11 fall with the documents . That ' s point number one . 

12 Point number two , I think there are some 

13 things you could start doing right now like 

14 what ' s-her-face ' s deposition I just ruled on , where I don ' t 

15 see that ' s a rea l document sensitive issue . And they ' re 

16 ready to go , so why not start some depositions here with i n 

17 the nex t couple wee ks . 

18 And then what I think overall , though , is 

19 that at some point we ' re going to have to finish the 

20 l itigation on what documents are going to be produced in 

2 1 this case and who ' s going to get an instruction there ' s a 

22 miss i ng document or whatever . We ' re going to have to have a 

23 process to get that reso l ved . And I think it ' s going to be 

24 most l y here that that happens . And that ' s going to involve 

25 hear i ngs and all that kind of stuff . And I thin k that ' s why 
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1 I got appointed to do that . So we a l l need to kind of be 

2 thinking about that . And we need to think practically about 

3 that and not what these rules say . That ' s why I suggested 

4 the ten-day thing . 

5 So I th i nk the quicker that everybody tees up 

6 all your document issues and we get going , the better off we 

7 are . And I ' m around , and so we 'l l have hearings when we 

8 need to . 

9 And I just hope we don ' t have to wait , you 

10 know , in multiples of 30 days to get at that , because 

11 otherwise , what I th i nk i s going to cause you the problem is 

12 i f we get a big backup on a whole bunch of documents and 

13 then you get some real sensitive depositions , and now we ' re 

14 i n the mi ddle of summer , and people are saying " I ' ve got to 

15 have this and I ' ve got to have that ." So the more we front 

16 l oad that , the better off everybody is going to be . 

17 MR . CASLIN : Thank you , your Honor . And I 

18 think everyone , even though we disagree about almost 

19 everything , agrees wi th that . 

20 I ' l l te l l you what our concerns are . I ' m not 

21 going to get into specif i c details and I ' m not going to c i te 

22 any of my own articles , which again , will never be written 

23 again . 

24 We have a couple of concerns . One is that 

25 we ' re go i ng to put wi tnesses up for deposition , and we don ' t 
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1 think documents are done . We th i nk there ' s going to be more 

2 documents coming out as we I use the verb " e xtract "; 

3 they ' ll use the very "produce " -- as we get more documents 

4 from the defendants . 

5 And one of our concerns is these documents 

6 are going to come out after the depositions , and then in 

7 August they ' re going to say , " We now want to depose your 

8 30 (b ) ( 6) aga i n ." 

9 And I ' m try i ng to avoid that so I don ' t have 

10 to put up the same wi tness multiple times . Again , don ' t 

11 forget , Ms . Glaser , who you just referred to , has already 

12 been deposed . I know it was at the beginning , but I don ' t 

13 think we should do beginning , middle , and end . I think 

14 beginning and end . That ' s the more efficient way . 

15 I a l so think -- and that ' s why we propose a 

16 l itt l e more time for documents like you do -- that we should 

17 get through the documents so everyone is prepared for the i r 

18 depositions , because what I think will happen in this case 

19 i s they 'l l take a 30 (b) (6 ) of our witness and say , " Give me 

20 all your evidence of actual misappropriation ." And then 

21 there wi l l be some ki nd of motion that says they can ' t come 

22 i n and say there ' s anyth i ng other than what that witness 

23 test i fied to , or they ' ll file summary judgment , or someth i ng 

24 will happen where we wil l be boxed into that deposition 

25 transcript when we ' re nowhere done with discovery . 
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1 And to be candid with you , I intend on taking 

2 no depos i tions until late June probably , because I don ' t 

3 want to sit down with Mr . Samuelson or Mr. Beardsley or 

4 Mr . Rascoff unti l I have all of the documents . 

5 And I think there ' s sti l l documents to get . 

6 We got a thousand Retsly documents on Fr i day . We got a 

7 thousand from Mr . Samuelson two weeks ago , maybe three weeks 

8 ago . Documents are stil l coming in . 

9 Ms . O' Sullivan and the crew at Perkins write 

10 me letters a l l the t i me asking me for more documents from 

11 us , and we ' re trying to run them down . 

12 I just don ' t th i nk we ' re done with documents . 

13 And that ' s why we propose more focus on documents for a 

14 while and then a more orderly approach to depositions later . 

15 And then with respect to my final point , with 

16 respect to the 30 (b) (6) , I have the same concern about do i ng 

17 i t now and then doing it again later . 

18 I a l so have a very legitimate concern with 

19 our same Rog 4 d i scussion . And in that Rog 4 , it keeps 

20 being ca l led a cut and paste . I just went through it . It ' s 

21 13 pages of refe r ences to specific testimony , to specific 

22 documents , and summaries of what we thin k the stuff that was 

23 misappropriated by the defendants was . It ' s actually pretty 

24 good , I think . We worked hard on it . 

25 And I know the defendants are going to 
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1 disagree , and if I was in their shoes , I would too . But 

2 there ' s l ot of information there about specifically what we 

3 think was taken from us . And they don ' t need that to know 

4 generally speaking where we are i n the case . And they 

5 talked about it i n this conference room , Trulia , ListHub , 

6 things l i ke that . 

7 So I th i nk the more appropr i ate approach to 

8 the 30(b ) (6) is after we get more , a l l their documents and 

9 then some of the i r testimony , do that 30(b) (6 ) later in the 

10 discovery period, not sooner . 

11 JUDGE HI LYER : Anything else down on the end 

12 there? Did I get everything from you guys? 

13 MR . SAVI TT : I think I ' ve made my points , 

14 your Honor . Thank you . 

JUDGE HI LYER : Mr . Barnes? 

MR . BARNES : No , thank you . 

15 

16 

17 JUDGE HI LYER : Let ' s take a ten-minute break 

18 while I write th i s down . 

19 (Recess . ) 

20 JUDGE HI LYER : Here ' s the new discovery plan . 

21 First of all , as I indicated before , new written discovery 

22 will require a showing of good cause , which you already know 

23 will be established where it pertains to a new party or 

24 primarily a new claim or allegedly undisclosed evidence or 

25 as a fol l ow-up to other written discovery . But new areas of 
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1 explorat i on will be l ooked upon with disfavor . 

2 Second of a l l , all written discovery will be 

3 filed by Apr i l 30th . Now obviously , if something comes up 

4 and there ' s some fol l ow-up to it , there could be an 

5 e xception to that . But that ' s going to r equire good cause 

6 on top of good cause . 

7 And I ' ve actual l y revised my thinking just 

8 thinking about how to get th i s resolved . I ' m going to 

9 requ i re that objections for any reason to the written 

10 discovery be filed wi thin ten days . So whether it ' s good 

11 cause or just a Rule 26 objection , you file it within ten 

12 days . And the response will be due four days later , with i n 

13 1 4 days . And then we ' re going to have a hearing . 

14 And mot i ons to compel will need to be filed 

15 by May 20th . And my i ntention then is to have the period 

16 between May 20th and May 30th to read it , review it , and 

17 have a hearing o r get on the phone or do whatever with you 

18 that I need to so that -- I realize this is sort of a 

19 perfect world , but this i s a plan to get the written 

20 discovery done by the end of May . 

21 As far as the supplementation goes , the 

22 supp l ementat i on date for everybody will be April 30th . You 

23 need to serve your requests anyway , but that will be the 

24 cutoff for supplementation . I don ' t require supplementat i on 

25 beyond that . 
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1 Now if there ' s a specif i c reason why one 

2 part i cular area of d i scovery needs to be followed up on , 

3 then you ma ke a show i ng as to why that should be an 

4 exception . And I ' ll see -- i f there ' s some particular 

5 subject that you say we just have to know what happened in 

6 Mayor June for this subject , then we can handle that on a 

7 case by case bas i s . 

8 As far as depos i tions go , depositions can 

9 commence on May 4th , expert depositions on July 15th unless 

10 the l awyers collectively agree that you need to change that . 

11 Then I ' l l defer to what you all work out . But if you don ' t 

12 work it out , then that ' s your default date , is the 15th . 

13 And as far as this 30 (b) (6) designation goes , 

14 I ' m going to allow the defendants to take the plaintiff ' s 

15 30(b) (6) deposit i on on or after June 15th . And it will be 

16 before Move has the chance to take the depositions of any of 

17 the principal s , which includes the corporate designation 

18 from in Zillow and includes Mr . Beardsley and Mr . Samuelson . 

19 And I think that ' s i t . 

20 Any questions about the mechanical 

21 questions? I don ' t want to reargue it . 

22 MS . FOSTER : Can I just ask , the objections 

23 with i n ten days and then you say a response , that would be a 

24 response from the issuing party as to their view of the 

25 objections? 
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J UDGE HI LYER : I guess what I ought to say is 

2 that -- l et ' s ta l k about this for a minute . Here ' s what I 

3 want : I want you to meet , but I want you to get your motion 

4 to compe l -- I want you to act quick l y . I want you to make 

5 

6 

7 

8 

9 

the objections quic kl y , I want you to 

to work it out . And if you can ' t work 

file it . But I don ' t want to push you 

not trying to work it out . 

So l et ' s ta l k about that . 

meet quickly and try 

it out , I want you to 

so far that you ' re 

I mean , the 

10 objections wi thin ten days , I don ' t thin k that ' s a problem . 

11 Shou l d I just require that the motion be filed within a week 

12 after that? 

13 MR . LOVE J OY : I thought you were requiring 

14 that it be by 5/20 . 

15 MS . FOSTER : 5/20 makes sense . And then just 

16 a requirement that we meet and confer in good faith and 

17 allow time for multiple i terations in the intervening 

18 period . 

19 

20 

MR . BARNES : I ' m not sure I understood that . 

MS . FOSTER : In other words , you have ten 

21 days , and then there has to be a meet and confer on that . 

22 And that should be promptly so that we can have room for 

23 going back and forth a l i ttle bit before May 20th . 

24 JUDGE HI LYER : That ' s good . I shouldn ' t 

25 micromanage i t as much as I did the first time . That ' s a 
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1 better way to do it . 

2 So motion wi thin ten days , meet and confer , 

3 and then mot i on to compe l by May 20th . 

4 MR . LOVEJOY : So the part about response four 

5 days later , i s that off the table? 

6 JUDGE HI LYER : Yes . Forget that . I was just 

7 trying to tee up the discuss i ons . 

8 MR . LOVEJOY : And the objections would also 

9 -- I understood that response part to be that ' s the part 

10 where you say , " Here ' s what we are producing . " But that ' s 

11 i ncorporated in the ten day objections , you ' re also going to 

12 say , " Here ' s what we ' re going to do ." 

13 

14 

J UDGE HI LYER : Yes . Right . 

MR . LOVEJOY : Great . 

15 

16 

J UDGE HI LYER : But before I said you ' d object 

to the good cause , that ' s not a good we should just say 

17 i f you have an objection , good cause or other discovery 

18 objection , let ' s get it teed up and have it resolved 

19 hopefully before the end of May . 

20 And then on the 30 (bl (61 designation , 

2 1 everybody understand what I ' m doing there? 

22 MS . FOSTER : Yes , your Honor . 

23 JUDGE HI LYER : Okay . You will all put 

24 together an order on that . 

25 The r e ' s one other topic that I have to go 
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1 back into , and that is the quest i on on the Trulia documents . 

2 And--

3 MR . CASLIN : Can I make an offer? 

4 JUDGE HI LYER : Sure . 

5 MR . CASLIN : You may reject it or may accept 

6 it . 

7 I want to make an offer of proof to you on 

8 Trulia and tell you all the evidence that we have that we 

9 think lends i tse lf to our claim, because one of your 

10 concerns is that we ' re just fishing . And we think that 

1 1 we ' re not fishing . 

12 JUDGE HI LYER : Well , you ' re about to get a 

13 l ot of what you want , so maybe you ought to wait . 

14 MR . CASLIN : Okay . 

15 JUDGE HI LYER : Frankly , what 1 ' m influenced 

16 by is 1 ' m st i ll a judge at heart . And you don ' t get 

17 reversed for what you let in . You get reversed for what you 

18 keep out . 

19 So I have a natural inclination , I guess , to 

20 say with regard to this -- and we ' re tal king about Request 

2 1 for Production No . 148 , righ t , Mr . Caslin , is that what 

22 you ' re talking about also? 

MR . CASLIN : Yes , s i r . 23 

24 J UDGE HI LYER : Which is the documents created 

25 between January 1st , 2013 and July 20 th , 2014 that analyze , 
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1 discuss , or othe r wise refer to the impact that your merger 

2 with Tru1ia would have on Move . 

3 Point number one is I ' m reluctant to 

4 effectively exclude this by not having it be produced . 

5 Point number two is in terms of the burden , 

6 when I thought about this , I thought , you know , I think the 

7 big burden wi th the FTC i s going through the FTC 

8 i nvestigation , not collecting the documents after the fact . 

9 So I ' m not overwhelmed by the burden . 

10 But for the third thing , just to have some 

11 check on this , at th i s point I ' m going to order that you 

12 assemble the documents and submit them to me for an in 

13 camera review . I may -- you may look at them and decide you 

14 want to skip that step . Or i f you don ' t , then I ' ll look at 

15 them . 

16 And I guess the one other thing that I ' m 

17 mindful of is the discovery standard is not just admissib l e 

18 evidence , but materials that are reasonably calculated to 

19 l ead to the admission of evidence . 

20 And there ' s also the damages issue . 

21 So that ' s sort of my thinking . But I ' m going 

22 to order that you provide that information to me in 

23 conf i dence , directly to me , sealed envelope , and I ' ll do an 

24 i n camera review and then determine if it ' s discoverable . 

25 Okay? 
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1 MR . CASLIN : Thank you . 

2 MS . FOSTER : Thank you very much . 

3 J UDGE HI LYER : So you ' l l get me an order 

4 sometime ne x t week . 

5 (Whereupon , the proceedings were 

6 concluded at 4 : 40 p . m. ) 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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2 

3 

4 
CERT IFICATE OF REPORTER) 

5 STATE OF WASHINGTON ) 
) ss 

6 COUNTY OF KING ) 

7 I , Elizabeth Patterson Harvey , a Certified Cou r t 

8 Reporte r and Reg i stered Professional Reporte r wi t hin and f or 

9 the State of Washington , do hereby certify that t he 

10 foregoing proceedings were taken by me to the best of my 

1 1 ability and thereafter reduced to typewriting under my 

12 direction ; that I am neither counsel f or , related to , no r 

13 employed by any o f the parties to the ac t ion , and further 

14 that I am not a relative or employee of any attorney or 

15 counsel employed by the part i es thereto , nor f inancially or 

16 otherwise interested in the outcome o f the action . 

17 

18 

19 

20 
Reporte in 

2 1 o f Washington 

22 My l i c e nse expires Dece mber 21 , 2015 
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SPECIAL MASTER 
HONORABLE BRUCE H1L YER (RET.) 

8 IN THE SUPERlOR COURT OF THE STATE OF WASHINGTON 

9 FOR THE COUNTY OF KING 

10 MOVE, INC., a Delaware corporation, 
REALSELECT, INC., a Delaware 

11 corporation, TOP PRODUCER SYSTEMS 
COMPANY, a British Columbia unlimited 

12 liability company, NATIONAL 
ASSOCIATION OF REAL TORS®, an 

13 Illinois non-profit corporation, and 
REALTORS® INFORMATION 

14 NETWORK, INC., an llIinois corporation, 

15 Plaintiffs, 

vs. 
16 

ZlLLOW, INC., a Washington corporation, 
17 and ERROL SAMUELSON, an individual, 

CURTIS BEARDSLEY, an individual, and 
18 DOES 1-20, 

Defendants. 
19 

I ------------------------~ 

20 

21 

22 

23 1 

Case No. 14-2-07669-0 SEA 

I' Ill" 681!!81 ORDER GRANTING-IN
PART AND DENYING-IN-PART 
ZILLOW'S MOTION FOR 
RECONSIDERATION OF THE 
SPECIAL MASTER'S MARCH 30, 2015 
ORDER COMPELLING ZILLOW TO 
PRODUCE DOCUMENTS REGARDING 
ITS ACQUISITION OF TRULIA 

-tP pl!liJitiitOrder Granting in Part and Denying in Part Zillows 
Motion for Reconsideration of the March 30, 2015 Order 
2JSS447.1 

CABLE. LANGENBACH, 
KlNERK & BAUER. LLP 

1000 SECOND AVENUE. SlJllili3m 467 
SEATTLE, WASHINGTON 9g~~ 

f2(6) 292-8800 



1 
TIllS MA ITER came before the Special Master on Zillow's Motion for Reconsideration 

2 
of the Special Master's March 30, 2015 Order Compelling Zillow to Produce Documents 

3 
Regarding Its Acquisition orTrulia. The Special Master, baving considered the papers submitted 

4 
in connection with the Motion, the argument of counsel, and being fully advised, grants-in-part 

5 
and denies-in-part the motion for reconsideration and ORDERS as follows: 

6 DENIED with respect to Zillow's request to reconsider the March 30, 2015 Order 

7 granting Plaintiffs' Motion to Compel based on arguments that Plaintiffs' Sixth Set of Discovery 

8 Requests (Nos. 142-154) are untimely. Plaintiffs' Second Amended Complaint adds claims 

9 regarding Zillow's acquisition of Trulia there were not alleged in Plaintiffs' Amended 

10 Complaint. Tr. 40:12-22; 42:1-8. 

11 DENIED with respect to Request Nos. 148, 149, and 150. Tr.43:20-44:24. Zillow shall 

12 produce all non-privileged documents responsive to these document requests with the following 

13 exception: documents regarding the FTC's investigation of the impact of the merger between 

14 Zillow and Trulia on Move, which Zillow objected to based on the burden to collect the 

15 
documents and on relevance grounds, shall be submitted to the Special Master for in camera 

16 
review. The Special Master will determine if the documents should be produced to the plaintiffs. 

17 
Tr. 103:19-104:25. 

18 
GRANTED with respect to Request Nos. 143-147 and 151-154 on grounds of relevancy, 

19 
burden, and the sensitive nature of the defendants' trade secrets. Tr. 41: 19-43: 19 

20 
DENIED as MOOT with respect to Request No. 142 because Zillow previously 

21 
represented that it produced the requested documents. 

22 ENTERED this I ( day of May, 20 15. 

23 2 
...: T p ocui} Order Granting in Part and Denying in Part Zillow's 

Motion for Reconsideration of the March 30, 2015 Order 
2355447.3 

CABLE, LANGENBACH, 
KINERK & BAUER, UP 

1000 SECOND AVENUE, Sllf{t3; oq 
SEA1Tl.E, WASHINGTON 98~468 

(2061292-8800 
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Hon. a~~ 

Presented by: 

s/ Jack M. Lovejoy 

Jack M. Lovejoy, WSBA No. 36962 
Lawrence R. Cock, WSBA No. 20326 

Special Master 

CABLE, LANGENBACH, KINERK & BAUER, LLP 
Suite 3500, 1000 Second Avenue Building 
Seattle, Washington 98104-1048 
(206) 292-8800 phone I (206) 292-0494 facsimile 
j lovejoy@cablelang.com 
LRC@cablelang.com 

Rick Stone (pro hac vice) 
Brent Caslin, WSBA No. 36145 
David Singer (pro hac vice) 
Nick Saros (pro hac vice) 

JENNER & BLOCK LLP 
633 West Fifth Street, Suite 3600 
Los Angeles, CA 90071 
(213) 239-5100 phone I (213) 539-5199 facsimile 
rstone@jenner,com 
bcaslin@ienner.com 
dsinger@jenner.com 
nsaros@ienner.com 

Attorneys for Plaintiffs 
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